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COMMENT SET 9: COMMUNITIES FOR A BETTER ENVIRONMENT

9-1

A Comvunrries For A

Berrer

ENVIRONMEN’I’

November 12, 2014

VIA EMAI

Sarah Mongano

Project Manager

Division of Environmental Planning and Management
California State Lands Commission

100 Howe Avenue, Suite 100

South Sacramento. CA 93823
CEQAcomments@sle.ca.gov

RE: Comments on the Tesoro Avon Marine Oil Terminal Lease Consideration Project

Dear Ms. Mongano:

Communities for a Better Environment (“"CBE") and the Center for Biological Diversity
("Center™) offer the following comment on the Drall Environmental Impact Report (“DEIR") for
the Tesoro Avon Marine Oil Terminal Lease Consideration Project (“Project™). This Project is
not a “business as usual” lease renewal. In fact, the Project s true objective is to enable Tesoro
to receive increased shipments of lower quality, more volatile and polluting oil feedstock. This
would cause far more significant impacts than disclosed in the DEIR. The DEIR obscures this
reality, thereby failing as an informational document under the California Environmental Quality
Act ("CEQA™).

Generally, an EIR is “the heart of CEQA.”" “The purpose of an environmental impact
report is to provide public agencies and the public in general with detailed information about the
effect which a proposed project is likely to have on the environment; to list ways in which the
signiﬁcagt effects of such a project might be minimized; and to indicate alternatives to such a
project,”™

' Laurel Heights Improvement Assn, v, Regents of University of Califormia (1988) 47 Cal 3d 376, 392 (“Lawrel
Heights ™)
! Pub. Res. Code § 21061
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1. The DEIR Is Incomplete, Inaccurate, and Inadequate

The DEIR suffers from several inadequacies predicated on numerous fundamental
9-2 defects:

1. Failure to Analyze or Disclose a Switch in Crude Quality: the DEIR fails to disclose
the specific quality of oil feedstock that the Project would enable Tesoro to process at
its nearby Golden Eagle Refinery (“"Refinery™).

2. Baseline Manipulation: the DEIR further underestimates significant environmental
9-3 impacts by misrepresenting baseline determinations, illegally choosing a particular
baseline in order to minimize that impact for the purposes of environmental review.

3. Improper Segmentation: The California State Lands Commission (“CLSC”) attempts
9-4 1o treat the murine terminal s environmental impacts separately from the Refinery. In

reality, the cumulative impact of the terminal, indeed its sole purpose, is 1o allow the
Relinery to continue to operate for another 30 years. To claim otherwise, and that
there are no significant impacts to greenhouse gas emissions, air quality. or other
harms, is unavailing,

4. Inadequate Analvsis of Project Alternatives: the no project altemative is illogically
9-5 deemed more harmful for the environment than operating the Refinery and marine
terminal for 30 vears: that inaccuracy is simply based on specious and speculative
conclusions. In addition. the DEIR provides no support for the assertion that a
completely new berth is necessary to comply with MOTEMS.,

N

Potential for Catastrophe: Many devastating impacts are “significant and unavoidable,”
9-6 including large-scale spills that could irreparably harm ecosystems. The DEIR does
not account for increased risks from heavy vessel traffic or changing climate, sea

level, or other developments over the next 30 years,

Given the DEIR's numerous inadequacices, the CLSC must revise the DEIR and

9-7 recirculate a more accurate, comprehensive and forthright document for public comment. It is
critical that an EIR meaningfully inform the public and its responsible officials of the
environmental consequences of their decisions before they are made,™ Only with a genuine.
good faith disclosure of a proposed project’s components, can a lead Agency analyze the full
range of potential impacts of the pro‘icct. identify, and implement mitigation measures where
necessary. prior to project approval.

? Laurel Heights Improvement Ass'n v, Regents of University of Califormia (1993) 6 Cal. 4th 1112, 1123; CEQA
Guidelines § 15126 2(a) (“[a]n EIR shall identify and focus on the significant environmental effects of the proposed
Projocl") {emphasis added throughout)

Pub Res. Cade § 21002 (public agencies should not approve projects as propased if there are feasible alternatives
or feasible mitigation measures available which would substantially Jessen the significant environmental effects of
such projects), Gudelines § 151264
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Environmental Tmpact

The DEIR fails to provide any information regarding a switch in oil feedstock that could
occur at the Refinery as not only a direct result, but an objective of this Project. Section 3.4.3 of
the DEIR mentions “Regional Characteristics of Crude/Product™ in the heading. but fails to
provide any information about the characteristics or origing of the crude being shipped. The
DEIR does not disclose what types of crude will be transported and processed at Tesoro’s
facilities as a result of the Avon Terminal project. nor does it attempt to analyze what types of
crude will be processed and shipped over the course of Tesoro’s proposed 30-vear lease. The
DEIR cannot adequately describe the environmental risks that the Project presents without
disclosing the type of crude involved in the project.

Certain types of crude are more volatile and dangerous than others and can increase the
scope and severity of environmental harms, For example, higher volatility increases the
probability of explosions and other accidents. Because the chemical composition of the crude is
dilTerent, spill and accident response may have to be adjusted in order to adequately and safely
respond to accidents involving more volatile crude. In addition, refining a lower quality oil
feedstock, such as tar sands, also causes increased emissions of pollutants, including toxic air
contaminants.”

In contrast to the lack of information in the DEIR, Tesoro has made its strategy with its
West Coast refineries, including the Refinery in Martinez clear: to enable the company to
process lower quality oil feedstocks. including highly volatile crude from the Bakken shale play
in North Dakota. The strategy is to obtain “advantaged crude.” These are crude oil feedstocks
that are difficult to access: they are considered “stranded™ in industry terms. and are more
economically viable as a result of challenges in access, albeit with different transportation
infrastructure and costs. Both tar sands and Bakken are examples of such “competitively priced.”
cost-advantaged crudes because they are stranded, with no pipeline access and must be delivered,
at least initially prior to any relining, by rail. Tesoro has been explicit in setting forth its West
Coast strategy to access and transport these crudes, for the Bay Area, by means of mil to
Washington and then ship to the Martinez Refinery. At the recent Simmons Energy Conference,
Tesoro's presentation included the following slide”;

* Comments of Julta May on The Proposed Negative Declaration by SCAQMI for the Tesoro Pipehne from its
Long Beach Narine Termial to New Wilmington Refinery Stovage Tanks, June 2014 (“"May Expert Report,”
attached as Attachment A ).

* Transformation through Distinctive Performance, Simmons Energy Conference, February 2014 (attached as
Attachment B) Shide 15

w
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The company then notes on a following slide that the cost of rail to the state of
Washington, and then by ship to California, 1s “ Cormpetitive with direct rail cost to California”
(at Slide 17). Slide 17 also finds that Tesoro’ s Washington rail to ship project provides
“Flexibility to deliverto all West Coastrefineries.” As aresult, it is clear that Tesoro’s West
Coast plans for bringing advantaged crude to the Bay Area will require the increased volume and
throughput enabled by this Project, but obscured by its DEIR.
Industry literature also acknowledges Tesoro’s plans to switch its crude quality feedstock
atits California refineries:
“Tesoro's refining capacity is concentrated in California...it has invested in rail facilities
to move 50 mb/d of Bakken crude west to its Anacortes, Wash,, refinery, which has
resulted in improved yield and margins. Finally, we expect the imbalance between light
and heavy crude in the Mid-Continent will create an opportunity and economic incentive
to rail both types of crudeto its three California refineries, increasing their throughput of
cost-advantaged crude. In fact, Tesoro already has plans in place to doso.”’
This Project will enable Tesoro to process “advantaged crudes,” which includes both
Bakken crude oil and tar sands, at its Refinery. Yet, the DEIR fails to disclose this fundamental
Project characteristic and consequently fails to analyze any associated and evidently significant
impacts. The failure to disclose the type and chemical composition of the new crude oils and
¢ theirresultant potential impacts 1s a “threshold issue” and “fundamental defect” in environmental
? See May Expert Report at 7-8, citing Morningstar Inc.
4
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review that violates CEQA.® Consequently, it is simply impossible for the DEIR to provide any
accurate estimation of impacts.

2,

Misrepresentative Baselines

Baseline determination is critical to an EIRs effectiveness. | Blaseline determination is
the first rather than the last step in the environmental review process.™ The baseline
environmental conditions are those that the proposed project’s impacts are measured against. An
inaccurate baseline can drastically alter the outcome of environmental review—if baseline
emissions are set too low, insignificant impacts become significant, and if baseline emissions are
settoo high, an EIR can overlook significant impacts on the environment. The latter issue
pervades the DEIR.

The CEQA Guidelines provide that the baseline is normally “the physical environmental
conditions in the vicinity . . . as they exist at the time the notice of preparation is published.™”
This 1s not a nigid rule, and an EIR may depart from this norm of baseline analysis when
circumstances r-:quirc." However, the key inquiry in determining the adequacy of a baseline is
whether the bascline “mform|s| decision makers and the public of the project’s significant
environmental impacts, as CEQA mandates.™” Though the appropriateness of a bascline is
necessarily a factual inquiry. the underlying question remains the same: does the EIR “employ a
realistic baseline that will give the public and decision makers the most accurate picture
practically possible of the project’s likely impaclsl'?]"l

The DEIR fails to employ such a “realistic baseline.” The DEIR estimates the anticipated
Marine Terminal usage. or “vessel calls.™ It states: the number of lease period annual vessel
calls would be less than the baseline, it is likely that emissions would be less during the lease
period than the baseline.'! This is a blatant misrepresentation predicated on an inaccurate
baseline.

Section 2.4. 10 states that “the average number of vessel calls of 124 serves as the basis
for the impact analysis in Section 4.0, Environmental Impact Analysis.” To estimate the number
of current vessel calls per year, or the bascline for vessel calls, the DEIR uses data from the last
ten years, beginning in 2004, ending in 2013, and then averages that total: 124."° However,
contrary to this statement, Section 4.0 consistently uses 70 to a maximum of 120 vessels as the
basis for the impact analysis. The DEIR provides no rationale for its estimate that “the

3 See Communities for a Better Environment et al v, City of Richmond et al., 184 Cal. App 4th 70 (2010)
? Save our Peninsula Committee v, Monterey County Board of Supervisors (2001) 87 Cal App 4th 99, 123
" CEQA Guidelines § 15125(z)
:: See, e.g.. Comnunities for a Better Environment v. SCAQMD (2010) 48 Cal 4th 310, 327-28
Id ar 328
Y Nesghbors for Smart Rail v, Fxposition Mefro Line Construction Authorify (2013) 57 Cal 4th 439, 449 (citing
Commumnes for a Better Environment v. SCAOMI (2010) 48 Cal 4th 310},
“ DEIR at 4 4-10
1 1d at2-31.

o~
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anticipated maximum annual ship and barge traffic is approximately 70 to 120 vessels,”" and no

explanation for its use of this range.

I

Furthermore. the DEIR states that the proposed Berth 1A would be operationally .
equivalent to Berth 1, and Berth 1 has recently accommodated up to 144 vessels per year.'” This
further indicates that 120 vessels 1s not a realistic maximum.

9-10 In addition, there is the potential for significantly more vessel calls per week to Berth 1A
con't than the recent average of 2 calls per week. Currently. only 40 to 60 hours of each 168 hour
week are being utilized for docking (24% to 36% of docking capacity is utilized each week).'®
At current mooring times, there is the potential for 5 to 8 vessel calls each week.

Finally. the DEIR provides little more than speculative estimates regarding the number of
vessel calls that will occur over the 30-year term of the lease. The DEIR states that “the level of
shipment activity is not expected to change substantially during the proposed 30-year lease
agreement period™” without providing any analysis to support this claim. There is no
requirement for vessel calls 1o stay within any limits during the 30-year lease period. Thus, the
120-vessel maximum is supported by nothing more than ill-reasoned speculation and is far from
meeting CEQA s substantial evidence standard.

The environmental harm cannot be adequately assessed without an honest estimate of the
potential vessel calls. The DEIR mistakenly concludes that the number of vessel calls will
remain the same over the course of 30 vears compared to past numbers. In reality, however, the
Project will likely lead to a significant increase in vessel calls, and in tumn. significant
environmental consequences that the DEIR fails to address.

Similarly. the DEIRs analysis of throughput volumes places reliance in baselines that
may have little bearing on future throughput volumes. The capacity of the Golden Eagle
Refinery (which supplies the terminal with its delivery output) is 166,000 barrels per day of
9-11 crude oil*” which equates to a potential capacity of 60,590,000 barrels per vear, According to the
California Energy Commission. 166,000 barrels per day capacity represents total crude oil
capacity, and does not include production of gasoline, distillate production, diesel fuel
production, or production of other products, which could add significantly more output volume
per vear.” Moreover, there is no limit in the DEIR as to how much crude may be processed, nor
are there limits for throughput over the 30 years of operation that could result under this lease.

In addition, the Tesoro Avon Terminal will have the capability of importing crude for the
Refinery. which may lead to an overall increase in throughput. According to Table 5-2. imports
have ranged from approximately 241.000 bpy to 1.1 million bpy during 2009-2013, which can

V¥ equate to a substantial portion of the throughput (2.5 to 10% of the annual throughput). There is
“DEIR at 3.4.3
‘" DEIR at Table 2-4 on 2-31
¥ DEIR a1 2-32,
¥ DEIR at 2-31
»SN hitp:!
/lenergv: s G ROV | o
4 See http://encrgyalmanac.ca gov/petroleum/refineries. htm!
6
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no reqquirement that the terminal cap its importing capacity and thus total throughput volume, In
short, the Refinery supplying the marine terminal has the capacity to produce many times more
output than the current throughput.

Due to the skewed baseline. the DEIR fails to acknowledge several significant
environmental impacts that will resuolt from the Project. These impacts are discussed fully in
Section 11

3. Improper Segmentation: The Refinery and Terminal Work in Concert. and the
Environmental Impacts Should Be Treated as Such

The CLSC attempts to treat the marine ternminal’s environmental impacts separately from
the Refinery. In reality, the impact of the terminal, indeed 11s sole purpose, is to allow Tesoro’s
refinery to continue to operate for another 30 years. To claim that there are no significant
impacts to greenhouse gas emissions, air quality, or other harms is unavailing,

Tesoro owns both the Avon and Amorco Marine Terminals. which allow crude oil to be
transported to and from the Refinerv. These facilities work in concert to produce air pollutants
that will be emitted in highly significant volumes. Nevertheless, the DEIR treats the air
emissions from the Avon Marine Terminal as separate and distinct from the emissions from the
Refinery and separate marine terminal,

CEQA does not allow such “piecemealing.” whereby a project is broken into enough
smaller pieces that the environmental impact of any single project may not be significant. but in
doing so ignores the whole of the an action that may result in either a direct or reasonably
foreseeable indirect physical change in the environment. CEQA’s prohibition against improper
segmentation ensures that “environmental consideration not become submerged by chopping up
a large project ig’lo many little ones ... which cumulatively may have disastrous

wad

COnSCquences.

Here, there is an unquestionable link between approving the 30-vear lease for Avon
Marine Terminal and allowing the Golden Eagle Refinery to continue emitting large amounts of
air pollution over the next 30 vears, The DEIR does not account for the entirely foreseeable air
emissions from the refinery when evaluating the environmental damage from the Avon Marine
Terminal project. Furthermore, there have been recent reports that Tesoro is considering
reviving a long-shuttered reformer at this Refinery “to help meet increasing global demand for
petrochcmicals.“” The DEIR fails to acknowledge this and other similar projects or
developments that could certainly operate in conjunction and cumulatively with this Project to
enable the increased refining of a more polluting and dangerous feedstock.

4, Inadequate Analysis of Project Alternative

* Burbank-Glendale-Pasedena Aiport Authority v. Hensler (2d Dist. 1991) 233 Cal App.3d 577, 592
* Tesoro Said to Study Restart of Shuttered Reformer for Chemicals, available at
http:/‘www businessweek com/news/2014-11-051esoro-said-1o-study-restart-of-shuttered-reformer-for-chemicals

B
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The no project alternative would result in decommissioning and’or removing the Avon
Terminal. Such actions would virtually eliminate environmental harm from the Terminal,
excluding any harm resulting from the activity directly attributable to decommissioning or
removal,

Incredibly. the DEIR asserts that the no project alterative would be worse for the
environment because, in its absence, a separate terminal expansion or truck transport could have
a worse environmental impact. This contradicts established CEQA guidelines. which require
agencies 1o compare project impacts against the existing environment. rather llum some
hypothetical, impacted future environment that might occur without the project.™

The DEIR speculates about the environmental impact of expanding use of other termmals.
or using truck transportation to compensate for the reduced use of the Avon Termnal. But these
other projects are completely hypothetical and cannot be compared 1o the project currently
before the CSLC, The DEIR ignores the fact that any project proposed to transport crude to and
from the refinery will also be subject to CEQA and environmental laws. Thus, it is wholly
premature and entirely baseless to assert that the no project altemative is worse for the
environment.

Simple logic would lead to a different conclusion. The continued operation of a Marine
Terminal, whose stated and sole purpose is to allow the continued operation of a refinery for
another 30 vears will have a substantial adverse effect on the environment. In contrast,
decommissioning the Avon Marine Terminal would decrease throughput, vessel calls, and
ultimatelv. the environmental harms resulting from Tesoro facilities.

5. Potential for Catastrophic Failure

The DEIR understates the possibility of high-severity. high-volume accidents in and
around the terminal.  As stated above, the DEIR does not adequately disclose the Project’s
switch in crude quality. Also, as noted throughout the May Expert Report, refining a lower
guality oil feedstock implicates a greater risk of public safety hazards, not only from spills, but
also from catastrophic failure at the refinery due to increased corrosion of refinery components. ™ D
The United States Chemical Safety Board identified the refining of lower gquality oil feedstock as
a root cause of the August 20]2 fire at the Chevron Richmond Refinery that sent 13,000
residents to local llOSpltZlk As this Project enables such a switch to a lower quality crude oil
feedstock. it will therefore increase the risk of incidents of spill. fire or explosion at or around the
Refinery. The DEIR fails to acknowledge these increased risks.

The DEIR also fails to fully assess the increased danger of accidents due to vessel traffic
in the Bay Area. Vessel safety is dependent not only on the number of vessels that use the Avon
Marine Terminal. but also on the total amount of vessel traffic in nearby waters. As previously
stated. while the Avon Terminal will likely se¢ an increase in vessels, the DEIR neglects to

M County of Amador v. El Dovads County Water Agency (3d Dist. 1999) 76 Cal. App.dth 931, 952
*' May Expert Report at 10-17

* See Interim Investigation Report, Chevron Richmond Refinery Fire, available at
http:www.csh.gov ‘assets 1/19/Chevron Interim Report Final 2013-04-17.pdf

8
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account for increased vessel traflic using all the other terminals in the area. Increases in overall
vessel traffic, foreseeably over the next 30 years, will make accidents more frequent, There is
inadequate analysis of this increased level of vessel traffic, or its effect on the level of risks
posed by the Avon Terminal’s operations.

The DEIR claims that these catastrophes are “significant but unavoidable.”™ That is
untrue. The spills and accidents ¢an be reduced by ¢lecting the No Project Alternative, which
would eliminate vessel calls at the Avon Marine Terminal and therefore avoid any potential
catastrophic accidents caused by vessel or marine terminal operation.

IL The DIER Does Not Adequately Describe the Environmental Harms
Air Quality

As stated above, the air quality impacts should be compared to the No Project Alternative,
Instead the DEIR compares air emissions to hypothetical projects that have not been proposed.
By doing so. the DEIR improperly ignore the 30 years™ worth of air emissions from the Avon
Terminal, including particulate matter, volatile organic compounds, and other dangerous
pollutants. These will have a significant impact on communitics and ccosystems near Tesoro's
operations, Air emission estimates should also include pollution emitted from the Refinery.
These are reasonably foreseeable emissions that are a direct result of the Avon Marine Terminal
and thus must be accounted for. Without these figures, the air quality impacts in the DEIR are
drastically understated. misleading and inaccurate,

Greenhouse Gas Emissions

Similarly. the DEIR understates the GHG emissions that will result from this Project.
Although the DEIR mentions the report by the Intergovernmental Panel on Climate Change. it
does not disclose that authority’s recently voiced and serious concerns regarding the “irreversible”
effects of climate change.”” The report concluded that “continued emission of greenhouse gases
will cause further warming and long-lasting changes in all components of the climate system,
increasing the likelihood of severe, pervasive and irreversible impacts,” calling for the need for
dramatic cuts in pollution.”

Nevertheless, the Project would result in a substantial amount of GHG emissions over the
course of the 30-year lease. The DEIR's inflated baseline regarding vessel trips and failure to
adequately address the whole Project or its cumulative impacts obscures this significant impact.
While Tesoro asserts that both the Refinery and terminals are subject to a federal Title V permit.
compliance with permitting does not equate to compliance with CEQA! the public must be able
to make decisions based on full and complete information about the consequences of emitting
such a substantial amount of GHGs.

" See e, “Effects of Climate Change “Trreversible™ available at hitp://www. washingtonpost com/national/health-
soience/cftects-of-climate-change-irreversible-un-panel-warns-m-report/ 2014/1 1/01/2d4%acec-6142-1 1¢4-8hVe-
2cedac31a03] story htmlhpid=z1

% Report attached as Attachment A.
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Water Quality

The DEIR 's assessment of the risks to water resources is wholly inadequate. The area
surrounding Avon Terminal includes very sensitive ecosystems as well as the waters connected
9-22 to San Francisco Bay - an invaluable ecological, economic, and scenic resource, The Project
proposal endangers these waters by downplaying the risk of water contamination due to
accidents or negligent operations. Crude oil transportation is inherently dangerous, as evidenced
by the increasing number of oil-related industrial accidents in the LS. over the past few years.
Neither Tesoro nor the Bay Area is immune to these dangers. and it 1s misleading to assert that
accidents are somehow less likely to ocour here.

Our waters deserve and are entitled to real protections. The No Project Altemnative is the
only alternative that will eliminate the harms from the Avon Terminal.

Biological Resources

The DEIR s assessment of impacts to biological resources fails to adequately disclose,
analyze, and mitigate many of the Project’s impacts on the San Francisco Bay Estuary ("SFBE™)
ccosystem and the numerous rare, threatened, and endangered species that occur inside and
outside the Project arca. The potential for harm is significant since the Project area provides
habitat for dozens of special-status species. including 12 special-status plant species (four of
which are ESA listed), seven special-status fish (six of which are ESA or CESA listed), 20
special-status terrestrial wildlife species (three of which are ESA listed). and two marine
mammals.

Four key shortcomings of the Biological Resources analysis are that (1) the DEIR
understates and fails to adequately mitigate the “significant and unavoidable™ impacts from oil
spills and the introduction of non-native invasive species from ballast water: (2) the DEIR
mcorrectly classifies some impacts as “less than significant™; (3) the cumulative impacts analysis
fails to mclude current and proposed projects that will inerease crude oil shipments in the San
Francisco Bay; and (4) the DEIR fails to analyze and disclose the impacts of off-site project
activities on biological resources in the SFBE and outer coast.

l. ] ils

) ] b : Miti
Unavoidable™ Impacts from Oil

(8]
Spills and Introduction of Non-Native Species,

The DEIR underestimates the probability of oil spills from the Project by relying on the
9-23 unfounded maximum of 120 vessel calls to the terminal in the oil spill analyses in Sections 4.1
and 4.2. As described above. the Project requires no limit on the number of vessel calls, and the
terminal has the potential for significantly more than 120 vessel calls per vear, If more realistic
vessel call estimates were used. the probability of an o1l spill resulting from the Project would be
significantly higher. Even based on the flawed estimates in the DEIR, the Project has a

9-24 substantial probability of causing a major oil spill at the terminal that could have devastating
eflects on animal and plant species: a 10 percent chance of a 1,000-barrel spill over the life of the
lease. Given these risks, the DEIR should require additional mitigation measures to reduce the
probability and impacts of a spill on species.
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The DEIR also fails to consider the types of oil that will be processed and shipped over
the course of Tesoro's proposed 30-year lease and fails to account for how the types of oil
handled affect the likelihood and potential consequences of spills and accidents. As stated in the
DEIR. the impacts of spills on species can differ depending on the oil type, and the DEIR should
have disclosed. analyzed. and proposed mitigation that addresses the species” impacts of the oil
tvpes likely to be processed and shipped at the terminal;

Impacts from spills would depend on the material and quantity spilled. Light oils.
such as fuel oil. are acutely toxic and cause the greatest impacts to species that
live in the upper water column. such as juvenile fish. Medium oils. such as most
crude oils, do not mix well with water and can cause severe, long-term
contamination to intertidal areas and cause oiling of waterfow! and marine
mammals. Heavy oils. such as heavy crude and some fuel oils. weather slowly
and may cause severe long-term contamination of intertidal arcas and sediments.
These oils have severe impacts on waterfowl and marine mammals. and their
cleanup is usually difficult and long term.**

The DEIR also fails to adequately mitigate the potentially “devastating” and “significant
and unavoidable™ impacts from the introduction of invasive non-indigenous aquatic species to
the SFBE resulting from the release of ballast water from vessels using the Project terminal
(Impact BIO-9). Given the devastating potential for non-native species introduction, the DEIR
should require additional mitigation measures 1o reduce the risk and impacts of introductions,
For example. the DEIR states that the best practice for ballast water management is retention of
all ballast on board, whereas managed ballast water discharge. particularly using the flow-
through method. is not as effective in preventing species introductions. The DEIR also notes that
there is ongomg noncompliance with ballast water management regulations. whereby vessels
routinely and illegally dump ballast water into the SFBE. Tesoro should require that vessels
using the terminal follow the best-management practice of retaining all ballast on board, and that
vessels found in non-compliance with ballast water regulations should no longer be permitted to
use the terminal.

The DEIR improperly classifies the impacts from increased turbidity due to vessel
maneuvering and dredging as “less than significant.” The DEIR states that an impact is
considered to be significant and requires mitigation if it would “re-suspend bottom material,
causing turbidity during vessel maneuvering such that suspended sediment concentrations are
substantially increased above background levels. ™™ Based on this criterion, the re-suspension of
sediments by calling vessels (BIO-3) and maintenance dredging (BIO-5) should have been
classified as significant and require mitigation. As stated by the DEIR. the maneuvering of deep-
draft vessels causes suspended sediment concentrations that are substantially above background
levels, including prominent plumes that can persist “at least 50 minutes in open water and tidal-
washed channels, and indefinitely in secondary channels that lacked current flow to disperse the

* DEIR at 4 2-41
YDEIR at 4.2.33
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4 plumes,™ The DEIR also states that maintenance dredging causes “turbidity and SSC can be
much greater than ambient conditions in the immediate vicinity of dredging activities™ and can
9-28 have negative impacts on sensitive resources: “Increased turbidity increases light attenuation
con't which can reduce phyvtoplankton productivity, reduce the feeding of some fish species, and
change feeding and migration patterns; increased SSCs can bury the benthic community, reduce
the water-filtration rates of filter feeders adjacent to the dredge area, or increase fish gill
injury.” The DEIR should have proposed mitigation to lessen these impacts on special-status
fish and other affected species.

3. The Cumulative Impacts Analysis Fails to Include Current and Proposed Projects
that will Increase Crude Oil Shipments in the SFBE.

In its analysis for CUM-BIO-1. CUM-BIO-2. and CUM-BIQ-3, the DEIR did not
consider the cumulative impacts of a range projects that have been recently proposed. begun. or
completed that will increase crude oil shipments in the SFBE. For example:

9-29 - the Chevron Refinery Modemization Project approved earlier this year will
substantially increase vessel traffic coming and going from Long Wharf terminal.

- The construction of a marine terminal as part of the WesPac Pittsburg Energy
Infrastructure Project will allow WesPac to receive crude oil tankers in the San
Francisco Bay.

- Shell’s Crude Tank Replacement Project is also projected to increase crude oil tanker
trips within the San Francisco Bav.

The DEIR should have conducted an analysis of the impacts of increased shipping.
factoring in the cumulative impacts from these and other projects that will increase shipping and
the associated risks to species in the SFBE.,

The relevant area for the purposes of a CEQA analysis is the entire arca that the Project
may affect, cither directly or indirectly.” CEQA requires that the DEIR consider the potential
9-30 impacts of Project activities, regardless of the location of those potential impacts, In this case,
the Project will result in the vessel transport of o1l and other fuels to and from the terminal to
locations around the world. Here. the relevant area that the DEIR must consider stretches far
bevond the boundaries of the Project site to the SFBE and outer coast.

However. the DEIR fails to evaluate the impacts on biological resources in the SFBE and
9-31 outer coast resulting from vessel traffic, including oil spills, the introduction of non-native
species from ballast water. noise pollution, and ship strikes. These off-site. and foreseeable.
impacts should have been analyzed and mitigated in the DEIR.

”! DEIR at 4.2-35
** DEIR at 4 2-37
Y Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 Cal. App. 4th 1184, 1216
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The DEIR acknowledges that impacts from oil spills in the SFBE and outer coast during
continued operations are “significant and unavoidable™ (Impact OS-4), Oil spills have a wide
0-32 array of lethal and sublethal impacts on marine species, including immediate and long-term
effects. Petroleum oil is a complex mixture of hundreds of different compounds, mostly
hydrocarbons, with different levels of toxicity to wildlife. Polyveyclic aromatic hydrocarbons
(PAHs) are among the most toxic oil components and have been documented to cause significant
impacts on wildlife. Direct impacts to wildlife from exposure to oil include behavioral
alteration. suppressed growth, induced or inhibited enzyme svstems and other molecular effects.
physiological responses. reduced immunity to disease and parasites. histopathological lesions
and other cellular effects. tamnted flesh, and chronic monality.'N O1l can also exert indirect
effects on wildlife through reduction of key prey species.” As detailed below, the persistence of
toxic subsurface oil leading to chronic exposure, even at sublethal levels, can harm wildlife
species and ecosystems for decades.’® The dispersants that will likely be used in response to a
spill are also harmful to marine life, including plankton, turtles. fish. corals. and birds.

9-33 Dispersants release toxic break-down products from oil that, alone or in combination with oil
droplets and dispersant chemicals, can make dispersed oil more harmful to marine life than
untreated oil. Both the short-term and long-term impacts of dispersants on marine life have not
been adequately tested. As acknowledged by the EPA, the “long term effects [of dispersants] on
aquatic life are unknown, ™’

The Project’s vessel traffic will have other far reaching consequences for marine
mammals that the DEIR must also consider. Marine mammals depend on vocalizations for key
behavior and communication. In an increasingly noisy acoustic environment these animals may
9-34 experience stress and reduced communication and success in foraging,. interacting. and breeding,
A study of humpback whales found that they reduced their vocalizations in the presence of wind
and background noise and shifted instead to using surface-generated sounds such as breaching to
communicate.”® While this shift shows behavior modification to address changes in the acoustic
environment, it also reduces the information contained with the communication.”

Noise in the oceans 15 increasing significantly.  According to a new study, in busy areas
of the ocean off the British Columbia coast humpback whales are losing up 1o 52 percent of their
communication ssmcc in typical conditions and 94 percent of their communication space under
noisy conditions.™ Also, in the Puget Sound at least 90 percent of the time at least one
extremely noisy vessel is traveling through the shipping lanes,” Cargo ships were the largest
contributor to the vessel noise, followed by tugs and passenger vessels, The researchers found

P
«

* Holdway, Douglas A, The acute and chronic effects of wastes associated with offshore o1l and gas production on

temperate and tropical manne ecclogical processes, 44 Marine Pollution Bulletin 135 (2002)

" Peterson, Charles H. ef al, Long-Term Ecosystem Response to the Fxxon Valdez Onl Spill, 302 Science 2082

{2003).

’f 1d,

TTEPA, hitpiwww epa gov/bpspilldispersants html

™ Dunlop, Rebecea A. ef al, You attention please: increasing ambient nouse levels elicits a change in

§9ommunimlwn behavior in humpback whales (Megaptera novaeanghae). 277 Proc. R Scc. B 2521-2529 (2014).
Id.

® Willlams, R. et al,, Acoustic quality of eritical habitats for three threatened whale populations, Animal

Conservation Press (2013).

Y Bassetr, Christopher e all, A vessel noise budget for Admiralty Inlet, Puget Sound, Washington (USA), 1321

Acoust Soe. Am. 3706 (2012)
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9-34 that noise in the arca from these vessels averaged about 120 decibels, and regularly exceed 120
- , dB, the current acoustic criterion lor behavioral harassment of marine mammals for continuous
con't sound types (120 dB re 1 IPa) in the United States.

Finally, the Project’s vessels could kill or injure marine mammals by striking them. For
example. ship strike-related mortality is a documented threat to endangered Pacific coast
9-35 populations of fin. humpback. blue. sperm. and killer whales. Ship strikes are an increasing
problem in California.** Between 2001 and 2010, nearly 50 large whales off the California coast
were documented as having been struck by ships. "

ITI.  Conclusion

This comment represents only some of the concemns of CBE and the Center’s members
regarding the significant and unmitigated impacts of this Project. The DEIR fails in several other
9-36 respects, also underestimating impacts due to improper thresholds of significance, deferring
mitigation of identified impacts, and omitting analyses of unidentified impacts, including excess
particulate matter emissions. Some of the alternatives suggested in the DEIR also lack proper
and adequate analvses, and are for the most part also plagued by the same deficiencies outlined
in this comment, For these, the above and other reasons, the State Lands Commission must
reject this DEIR. revise its flawed analyses and recirculate it for public comment.

Sincerely,
Roger Lin and Yana Garcia Hollin Kretzmann
for Communities for a Better Environment for Center for Biological Diversity

" Zito, Kelly {2010} Whate deaths blamed on busy ship traffic, krill. San Francisco Chronicle, Oct. 10
Y Natioral Marine Fisheries Service (2010¢ ) Southwest Regional Office, California Marine Mammal Stranding
Network Database.
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COMMENT SET 9: COMMUNITIES FOR A BETTER ENVIRONMENT

The Proposed Negative Declaration by SCAQMD for the
New Wikmington Refinery Storage Tanks
is Missing Major Expansion Plan Descriptions and Requires o Full EIR

Tesorn Pipeline from its Long Beach Marine Terminal o

|
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COMMENT SET 9: COMMUNITIES FOR A BETTER ENVIRONMENT

Attachment B

1904 Franklin Street, Suite 600 ® Oakland, CA 94612 ¢ T (510) 302.08430 @ F (SHI) 3020437

Sonthern Califorma: 6125 Facific Bivd, Sutte 300 @ flantigton Park CA 90255 ® 7323 526-9771 @ F 323 555-7079
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Transformation through Distinctive Performance
Simmons Energy Conference

February 27, 2014

Forward Looking Statements
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Enterprise Value iswen) 35
Market Cap s bebami 20
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Refining Complexity 98
Branded Retall Stations 880
Marketing Inmtegrationon 53
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Tesoro Logistics LP
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:
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Ing rapidly into a premier Western US logistics provider
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Market Outlook - Overview 0 PADD V Fundamentals 0
TESORO + Gasoline demand expected to i TESORO
Key Drivers Tesoro's View grow 0 to 0.5% annually through MDDVG”‘?::‘"' Demand
Globat Economic Dutkook Moderate growth 2016 A
U% Economic Cutlook 2~ 25%GOP growth + Diesel demand expected to grow -
Glaba! Refining Capacity Capacity sxoseds dumand 1.0% annually
US. Rafining Utiaation High due 1o low fesdstock and natural gas prices * Net clean product exports % 2 Frie e = oy
- expected to remain 100-150 MBD
UZE Crude OF Supply Strang grawth s Noeth Amarican crudu all production - PADD V Diesel Demand
- 2 * California unemployment 8.7%, wro
S EERTeRC ERO L G A e JeRS down from over 1096 last year 20
U5 Product Demand Growth Gasolne fiat; diese! ~1% per year \/\. ‘J
US Product Exports Strang and growing supperted by U.5, competitive position * Tesoro’s gasofine refining w0
production is highly integrated
Renwwntin Fuml Geowth Delays in devwlopment of advanced fasls with marketing o+ = = = = =
Aegulatarny Esyironment Challngus and unceartainty
West Coast economy improved and demand stabilizing
e vl b - Sowrn UA rwewddy dete btmast beser w wivrsd Vrpere Semens
3 a8 v . s _sat
Keys to Distinction on the West Coast 0 Strategic Priorities c
TESORO * Operational efficiency and effectiveness TESORO
* Operating cost advantage - Safety and reliability
: . — Cost leadership o ——
* Flexible yield structure 4
- System improvements .
* Access to cost-advantaged crude oil - o S
+ Commercial excellence . " KA

* Integrated logistics infrastructure

) * Financial discipline
* Secure and ratable refinery off-take

+ Cost-advantaged regulatory compliance * Value-driven growth

* High performing culture

Los Angeles acquisition transforms our capabilities Enduring commitment to execution
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Execution of Strategic Priorities 0

TESORO

Distinctive Performance: 2014 and 2015
* Deliver California synergies

* Enhance gross margin

* Improve the base

* Grow logistics

* Maintain financial discipline

Targeting $370 to $430 million of EBITDA improvements in 2014

Distinctive Performance Objectives 0

* Distinctive Performance Objectives TESORO
$ mition | 2014 2015
Deliver California Synergies 160 - 180 260 - 300
Enhance gross margin 140-160 250-290
Improve the base 70-90 80-120
Annual EBITDA Improvement? 370-430 590-710

* Grow logistics
~ Grow EBITDA by 5200 milllon by 2015
- Deliver incremental Tesoro shareholder value of $1 billion
* Maintain financial discipline
- Maintain balance sheet strength, drive toward Investment grade
~ Invest free cash flow in high-return capital projects
= Return excess cash to shareholders

1) g vy X s

California Synergy EBITDA 0

Annual EBITDA anam - TESORO
$ miban
575415
245335
155215 ’ \
204E 205E MA6E J017E

m Acquistion Model W Currant View

* Feedstock Advantage * Production Optimization
* Logistics Optimization * Operating Cost Improvements

Synergy value and pace of capture significantly improved

California Synergy Capital Expenditures @

* Los Angeles Refinery Integration Project TESORO
= Optimizes processing capability
= Provides 30-40 MBD product Rexbility Nean‘a‘E'lul
= Reduces CO2 emission 500,000 tons
optionahity

(-
per year ’ | s
*  Processing Projects 1“‘

* Logistics Projects
= Link logistics assets
— Reduce third party fees
= Provides faedstock and product
(&)
= Strengthen conversion capability N14E 2003E 216 2017¢
— Provides feedstock flexibiity & Acquistion Model  u Curvent View
= Improves product yeelds

Disciplined delivery of high return capital investments

WMot Mt yr gy el o “S3TS N Jnc ey i bewoned 300 7, ek we reilecsed i 00TTL Copitl gl ot of 10 0t sveicdernn. 0047
ey P 8 3 A T e i s sl At el P ey
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Tesoro’s Advantaged Feedstock Opportunity

<O

Opportunities by Refinery T RO

+ Kenal n
= Currently ap to 25% Cook nfet
77 M0
~ Potentially up 10 67% Cook ket and Bakken ‘
*  Martinez

: L0 ML
= Currently up to 45% CaMarmia Meavy and % wrheareagrd
Bakken

- Potentially up 10 67% Callorria Beavy and TLMBD

Aadekan L00% adwanmaged

*  Los Angeles t
= Currently up to 15% Calforma Heavy L46 MAND )
- Potentially up to 50% Caldormia Heavy and

100
Bakhan a

Patential impact on ANS crude oll 363 MBD
*  Competitive pricing ‘
*  Relative refining value

" 4

Extending the advantaged crude oil to West Coast

Crude Oil Production Growth
Key Tesoro Markets

<O

Canadian TESORO
Coak Infet J ang % MED
u o sl
| | . l 000 a3t Foave
008 20038 2000¢ Bokken 1w
-
-1 1
- -
e miw e
Total In Key t pshncal ol
Markets &
neoo g
LS
ey ( 08 008 0
g Pemian S
IE] Eagle Ford &4

2008 3a OOTR

20 M

’ mwee N e

Jewwre 2000 DA g Comadion 42, N1 N2 s THITE antomors hovet o wmmworert come Meers TR Srhyms

Rail Costs to Clear Bakken

TESORO

Babkon Crude OF Supply and Logetics
R W13 MI4E M15E
Crude ON Prodection® 385 1000 120

Pipediom Eport Lapactty €35 S8% 48

sl Dxport Capecity ;o 1018 LM
Wt Comnt Lnkesding
M . s
Cagmcity
East Coast Unloadirg A
7
C‘C‘ll' 0 s =0

West and East Coasts clearing destinations for Bakken crude oll
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Port of Vancouver 0
+  Up to 300 MBD Rail-to-Marine Terminal

= Joint venture with Savage Companies
*  Port of Vancouver advantages

— Flexlbility to deliver to all West Coast
refineries

= Competitive with direct radl cost to
California

= Existng rall and manne nfrastructure
+  Poetof Vancouver granted lease 3Q13

] Completed Fadlity

Capacity Up to 300 MBD
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West Coast Refining System Opportunity 0
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«  Captured cost improvements in California, opportunities remain
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long-term reliability
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TLLP Strategic Drivers 0 TLLP Value Proposition to Tesoro 0
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Summary Capital Spending

TLLP Capital Spending

O O

Tesorp Capitai Spending® TESORO TESORO
S mborc
;- *  TLLP plans to spend about Tesoro Logistics Capital Spend
i 70 5100 million per year on v
70 = income projects
itme b 20088 160 160
Mamesmce 182 00 M3 255 * Typical project return of 140
o3 ey Pegulatony £l 19¢ M5 20 15-25%
' ’ Synergr ° L 120 w0 * Pursing opportunities to 7o osire
’ Reguistsry | e 6 IW 120 14 expand gathering system
| ]
! Tatsl oy v MW *  TLLP self funds capiltal
Marttwmce Senahing
2013 2084 2015€ 20168

2013 2014E 20458 MAEE

Capltal spending plans well supported by strong and growing EBITDA

R B T L R T ——

Income capital expected to support significant organic growth

B -
I e gy v

Tee b e - ——

g e Bk

Delivering Free Cash Flow

* Expect to generate approximately
$3.0 billion in free cash flow over
next three years

+  Belore potential $1.5 billion of
further logistics asset sales to TLLP

*  Plan to spend less than a third on
high-return income capital projects

+ Tesoro well positioned for further
growth and returning cash to
shareholders

Delivering Shareholder Value
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Non-GAAP Financial Measures
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RESPONSES TO COMMENT SET 9: COMMUNITIES FOR A BETTER
ENVIRONMENT

9-1

9-2

9-3

9-4

9-5

9-6

9-7

See Master Response MR-4.
See Master Response MR-4.
See Master Responses MR-1 and MR-2.
See Master Response MR-3.
See Master Response MR-5.

Section 4.1 of the Environmental Impact Report (EIR) calculates the probability
of an in-motion tank vessel spill based on statistical data modified to be
appropriate for the San Francisco Bay Area (Bay Area), and thus, considers
the anticipated vessel traffic levels in the Bay Area. Numerous vessel traffic
safety measures are in place to manage vessel traffic in the bay, including the
Vessel Traffic Service, Regulated Navigation Areas, pilot requirements, and
tug escort requirements. In addition, the Harbor Safety Committee
continuously monitors vessel traffic in the bay and recommends additional
safety measures, when deemed necessary. Thus, the California State Lands
Commission (CSLC) believes that with these measures in place and
considered in the EIR, the analysis adequately addresses the potential risk
from potential future levels of vessel traffic in the bay.

The potential impacts from climate change and sea-level increases are
addressed in Section 4.5, Greenhouse Gas Emissions and Climate Change, of
the EIR. Based on available data, the EIR estimates that a sea-level rise of 0.2
foot (2.4 inches) can be expected over the 30-year lease period. Such a sea-
level rise should have no impact on the Tesoro Refining and Marketing
Company, LLC (Tesoro) Avon Marine Oil Terminal (Avon Terminal). The
potential impact of sea-level rise on marine oil terminals has been addressed
through a revision to the Marine Oil Terminal Engineering and Maintenance
Standards (MOTEMS [Cal. Code Regs., tit. 24, § 3103 F.5.3.4]) that requires
all marine oil terminals to consider the effects of predicted sea-level rise over
the life of a marine oil terminal. Per MOTEMS, the effects of sea-level rise
would be incorporated into the Project’s design, and therefore, a less-than-
significant impact is expected.

Communities for a Better Environment’s (CBE) general summary of concerns
is acknowledged. The CSLC interprets this comment as a summary of specific
concerns expressed by CBE within its comment letter. See specific responses
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9-8

9-10

9-11

9-12

9-13

9-14

9-15

9-16

9-17

to comments that address these concerns.
See Master Response MR-4.

See Master Response MR-4. The Golden Eagle Refinery in Martinez does
accept a wide variety of quality and types of crude oils. As stated in Master
Response MR-4, except for a minimal amount of decant oil imported at the
Avon Terminal, all crude oil imports occur at Tesoro’s Amorco Terminal, which
also services the Golden Eagle Refinery. The Benicia-Martinez Bridge
presents a logistical obstacle to importing crude oil to the Avon Terminal,
because the larger-sized vessels needed to import crude in an economically
viable fashion are too large to travel under the bridge to reach the Avon
Terminal. Therefore, Tesoro has no plans to receive such oils at the Avon
Terminal. As stated in the EIR and Master Response MR-4, the Project will not
facilitate an increase in the ability of the Avon Terminal to import heavy crude
oils.

See Master Response MR-1.

See Master Responses MR-1 and MR-4.

See Master Response MR-3.

See Master Response MR-4.

See Master Response MR-5.

See response to comment #9-6 and Master Response MR-4.
See Master Response MR-1.

The EIR identifies significance criteria for each environmental issue area;
these criteria serve as benchmarks for determining if a component action
would result in a significant adverse environmental impact when evaluated
against the baseline of the proposed Project. If the impact remains at or
exceeds the significance criteria thresholds, it is deemed to be “Significant.”
Impacts classified as “Significant and Unavoidable” are those impacts that are
determined to be significant even after mitigation is implemented.

Section 3.0, Alternatives and Cumulative Projects, of the EIR describes
alternatives to the Project, including the No Project alternative. The discussion
of each issue area in Section 4.0 includes the impact analysis for each
alternative scenario. A summary of the collective impacts of each alternative in
comparison with the impacts of the Project is included within the Executive
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9-18

9-19

9-20

Summary.

Under the No Project alternative, Tesoro’s lease for the Avon Terminal would
not be renewed and the Avon Terminal would be decommissioned, with its
components abandoned in place, removed, or a combination thereof.
Decommissioning of the Avon Terminal would be preceded by preparation of
an abandonment and restoration plan.

As discussed in Section 4.1.4.2, Alternative 1: No Project, of the EIR, with no
lease renewal for the Avon Terminal, there would be no potential for related
spills, fires, or explosions (at the Avon Terminal), or from vessel transit
associated with the Avon Terminal. However, it is reasonable to assume that
the potential for spills, fires, or explosions would be transferred to the Amorco
Terminal or other local marine oil terminals, with the level of tank vessel traffic
in the bay remaining about the same. In such a case, petroleum products
would have to be transported to the Golden Eagle Refinery by rail, trucks,
and/or pipelines.

See Master Response MR-5.
See Master Response MR-3.

The EIR currently references specific content from the 2014 Intergovernmental
Panel on Climate Change (IPCC) Report. Supplemental text and text changes
have been added to Section 4.5.1.1, GHGs and Global Climate Change, as
follows:

In addition, the Intergovernmental Panel on Climate Change (IPCC), in its
Fifth Assessment Report by Working Group Il, Climate Change 2014:
Svynthesis Report (IPCC 2014; released November 5, 2014), stated in part:

Continued emission of greenhouse gases will cause further warming
and long-lasting changes in_all components of the climate system,
increasing the likelihood of severe, pervasive and irreversible impacts
for people and ecosystems. Limiting climate change would require
substantial and sustained reductions in _greenhouse gas emissions
which, together with adaptation, can limit climate change risks.

In-additiontThe Intergovernmental Panel on Climate Change (IPCC), in the
section of its Fifth Assessment Report by Working Group H, “Climate
Change 2014: Impacts, Adaptation, and Vulnerability>_report (IPCC 2014;
released March 31, 2014); section specific to North America (Chapter 26),
stated in part:
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9-21 See Master Responses MR-1 and MR-3.

9-22 The EIR evaluates the Project’s potential impact on water quality from major oil
spills in Section 4.1, Operational Safety/Risk of Accidents, Impacts Operational
Safety (0S)-1 and 0OS-4, and Section 4.3, Water Quality, Impacts Water
Quality (WQ)-9 and WQ-10, and finds some of the potential impacts to be
significant and unavoidable. As discussed in Section 4.1, the probabilities of
releases used to evaluate the risk of oil spills from the Avon Terminal are very
conservative because the spill data applied in the evaluation include all marine
oil terminals, many of which are not, or were not, designed and operated in
accordance with the safeguards that the Avon Terminal would have in
compliance with MOTEMS. Even strict adherence to regulations, safety
protocols, and spill response measures cannot guarantee that contaminants
would never be released. The probability of a serious spill would be minimized
to the extent feasible with implementation of Mitigation Measures (MMs) OS-
la, Remote Release Systems, OS-1b, Tension Monitoring Systems, and OS-
1c, Allision Avoidance Systems, but the risk cannot be eliminated.

The No Project alternative eliminates operational impacts associated with the
Avon Terminal, thereby preventing the impacts of oil spills from the Avon
Terminal. However, implementation of this alternative, as indicated in EIR
Section 5.4, Environmentally Superior Alternative, would shift similar levels of
potential impacts to other Bay Area marine oil terminals to make up the
differential for product transport throughout the Bay Area. The transfer to other
marine oil terminals would potentially tax the capacity of these terminals,
thereby increasing vessel congestion and collisions. This alternative could also
shift Tesoro’s sources for export of product to rail, pipeline, or other land-based
transportation methods, resulting in potentially significant land-based impacts
related to operational safety/risk of accidents, water quality, land
use/recreation, and visual resources due to the risk of spills, fires, or
explosions. In addition, construction of new rail lines and/or pipelines would
potentially impact water quality, biological resources, cultural resources, land-
based transportation, and noise.

9-23 See Master Responses MR-1 and MR-2.

9-24 The commenter states that the EIR should require additional mitigation to
reduce the probability and impacts of a potentially significant oil spill on
species. The EIR has formulated 10 mitigation measures related to oil spill
prevention or response, including performance standards that would reduce
the risk of spills and improve cleanup efforts in the event of a spill. These
mitigation measures set forth clear and detailed requirements for vessel safety
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(MMs OS-1a, Remote Release Systems; OS-1b, Tension Monitoring Systems;
and OS-1c, Allision Avoidance Systems), fire protection assessment (MM OS-
3, Fire Protection Assessment), safety training for personnel (MM OS-4a,
USCG Ports and Waterways Safety Assessment [PAWSA] Workshops), spill
response (MM OS-4b, Spill Response to Vessel Spills), spill prevention (MM
0S-7, Pipeline Purging and Removal Plan), and protection of special-status
species and habitat (MMs Biology [BIO]-8a, Bird Rescue Personnel and
Rehabilitators; BIO-8b, Cleanup of Oil from Biological Area; and BIO-8c,
Natural Resource Damage Assessment [NRDA] Team). The timing and
implementation of these measures are detailed in EIR Section 8.0, Mitigation
and Monitoring Plan.

In addition, Tesoro would be required to comply with federal and State
regulations and guidelines for oil spill response plans, including spill
prevention, response planning, and response capability (see EIR Section
1.4.2, Responsible and Coordinating Agencies/Permitting).

The comment does not identify additional MMs for CSLC staff consideration;
thus, no further response is required.

9-25 See Master Response MR-4.
9-26  CSLC staff understands this comment to be a preamble to comment #9-27.

9-27 The commenter proposes mitigation that, if implemented, would compel
Tesoro to require that vessels using the Avon Terminal retain all ballast water
on board, and refuse permission to use the Avon Terminal to vessels found in
non-compliance with ballast water regulations. As specified in the EIR under
Impact BIO-9 in Section 4.2, Biological Resources, Tesoro has no control over,
ownership of, or authority to direct vessels that would dock at the Avon
Terminal. It is the responsibility of the vessel owner/operator, not Tesoro, to
ensure compliance with all applicable ballast water regulations.

The CSLC also does not impose regulations requiring that vessels using
marine oil terminals retain all ballast water on board, nor that they be refused
permission to use marine oil terminals if found in non-compliance with ballast
water regulations. This response investigates the authority of the CSLC to
require vessels using the terminal to retain all ballast water on board and be
refused permission to use the Avon Terminal if found in non-compliance with
ballast water regulations.

The CSLC is directed through section 71201.7 of the Public Resources Code,
to adopt regulations necessary to implement the Marine Invasive Species Act
of 2003 (MISA). State regulations are adopted pursuant to the Administrative
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Procedure Act (APA) of the California Government Code section 11340 et seq.

APA section 11340.1, subdivision (a) states that “... It is the intent of the
Legislature that agencies shall actively seek to reduce the unnecessary
regulatory burden on private individuals and entities by substituting
performance standards for prescriptive standards wherever performance
standards can be reasonably expected to be as effective and less
burdensome, and that this substitution shall be considered during the course of
the agency rulemaking process...”

“Prescriptive standard” is defined as a regulation that specifies the sole means
of compliance with a performance standard by specific actions,
measurements, or other quantifiable means (Gov. Code § 11342.590).
“Performance standard” is defined as a regulation that describes an objective
with the criteria stated for achieving the objective (Gov. Code § 11342.570).

The EIR provides a discussion of the regulations adopted by the CSLC in
Section 2.4.1, Ballast Water, State Requirements. The CSLC has adopted
performance standards for ballast water treatment (see Table 4.2-3: Ballast
Water Treatment Performance Standards, in the EIR). As stated in the EIR, a
“... final discharge standard of zero detectable living organisms for all
organism size classes in ballast water discharge shall be implemented on
January 1, 2020, for all vessel size classes.” This performance standard meets
the intent of the Legislature, as described in APA section 11340.1, subdivision
(a). The proposed mitigation, however, would require the CSLC to implement a
prescriptive standard requiring all vessels using the Avon Terminal to retain all
ballast water on board as the sole measure of compliance with the
performance standard.

Chapter 5 of MISA provides civil and criminal penalties and liability for failure
to comply with MISA. Penalties include fines of up to $27,500 per violation per
day, and imprisonment for up to 1 year in county jail. MISA does not authorize
the CSLC to refuse permission to use the Avon Terminal to vessels found in
non-compliance with ballast water regulations.

The proposed mitigation would require the CSLC to adopt new rules
concerning performance standards and penalties for non-compliance with
MISA. However, the California Environmental Quality Act (CEQA) is not the
appropriate forum to issue new regulations. Thus, CSLC staff finds the
proposed mitigation infeasible.

9-28  Vessel maneuvering at the Avon Terminal is not likely to substantially increase

suspended sediment concentrations above background levels. As discussed in
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9-29

Impact BIO-3 in EIR Section 4.2, Biological Resources, strong tidal currents at
the Avon Terminal are expected to quickly disperse sediment plumes during
the approximately 6 hours per week that vessels maneuver into or out of the
berth. As discussed in Impact BIO-5, the high background turbidity at the site
of the Avon Terminal is expected to mask effects from the temporary
suspension of sediments caused by dredging. Therefore, the EIR correctly
classifies these impacts as having a less-than-significant effect on the
environment.

The commenter states that the EIR should include mitigation to lessen impacts
from sediment resuspension on special-status fish and other species.
However, as noted in Impact BIO-3, the Avon Terminal is located near the
range of the San Francisco Bay Estuary's (SFBE) maximum turbidity zone,
and therefore, the local biotic community is unlikely to be affected by
temporary, intermittent increases in suspended sediment concentrations.

A description of projects considered in the cumulative impacts analysis is
provided in EIR Section 3.4.2, Description of Cumulative Impacts. Projects in
the vicinity of the Avon Terminal that were considered include the Chevron
Long Wharf and WesPac Energy-Pittsburg Terminal, also known as the
WesPac Pittsburg Energy Infrastructure Project. A description of the Shell
Crude Tank Replacement Project has been incorporated into the list of
cumulative projects and relevant cumulative discussions. Supplemental text
has been added to Section 3.4.2, Description of Cumulative Projects, as
follows:

Shell Crude Tank Replacement. Shell's Martinez Refinery is located
approximately 25 miles northeast of San Francisco, adjacent to the city of
Martinez. The primary processing area of the Shell Martinez Refinery is
between Pacheco Boulevard and Marina Vista, and the wastewater
treatment plant and wharf operations are between Marina Vista and the
Carquinez Strait. Approximately 20 percent of the refinery is located within
the corporate limits of the city of Martinez and the remainder is in_an
unincorporated area of Contra Costa County; however, all of the Project
components would be constructed within the unincorporated area of the

county.

In 2011, Contra Costa County, as the CEQA lead agency, certified a Final
EIR (SCH No. 2010022034) and approved the replacement of crude oil
storage tanks, increases to crude oil shipments received at Shell Martinez
Refinery’s marine oil terminal, and implementation of criteria pollutant and
greenhouse gas emission reduction components proposed as measures to
reduce Project emissions to or below applicable CEQA thresholds.
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9-30 The purpose of an EIR is “to identify the significant effects on the environment
of a project” (Pub. Resources Code, § 21002.1, subd. (a); State CEQA
Guidelines, 8§ 15003, subd. (c); and Pub. Resources Code, 821061 [an
environmental impact report provides information “about the effect which a
proposed project is likely to have on the environment’]). According to State
CEQA Guidelines section 15360, “Environment” means the physical conditions
existing within the area “which will be affected by a proposed project.” The
area involved “shall be the area in which significant effects would occur either
directly or indirectly as a result of the project.” A “significant effect on the
environment” means a “substantial, or potentially substantial, adverse change”
(Pub. Resources Code, 821068). The transport of crude oil by marine vessel is
driven by the sources of crude supplies and is not a result of the Project itself.
The Project would not cause a significant shift or increase in transport of crude
oil by marine vessel from the oil’s point of origin or to the oil’s final destination.
Rather, the Project provides safer and updated infrastructure to accommodate
existing exporting practices. Changes in the sources of crude oil or changes in
the eventual destination of exported product are driven by other market
factors. It was determined by the CSLC that potential impacts on areas outside
of the Project boundaries would be speculative, and are not reasonably
foreseeable.

9-31 Reasonably foreseeable environmental impacts on biological resources within
the Bay Area associated with transport by marine vessels are analyzed in
Section 4.2, Biological Resources, of the EIR. As stated in response to
comment #9-30, the Project would not cause a significant shift or increase in
transport of crude oil by marine vessel from the oil’'s point of origin or to the
oil's final destination. Rather, the project provides safer and updated
infrastructure to accommodate existing exporting practices. Potential impacts
on areas outside of the Project boundaries would be speculative, and are not
reasonably foreseeable.

In addition, supplemental text has been added to Impact BIO-8 in Section
4.2.4, Impact Analysis and Mitigation, as follows:

As described in Impact OS-4 in Section 4.1, Operational Safety/Risk of
Accidents, vessels en route to the Avon Terminal could potentially result in
an accidental spill at any location along their transit route; thus, vulnerable
resources along the outer coast and in any area of the SFBE eastward to
the Antioch area could potentially be impacted by a spill.

Supplemental text has been added to Impact BIO-9 in Section 4.2.4, Impact
Analysis and Mitigation, as follows:
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9-32

9-33

9-34

9-35

Estuaries and sheltered coastal areas that are historic centers of
anthropogenic _disturbance from shipping, industrial development, and
urbanization are among the most invaded aquatic habitats and the most
likely to be invaded in the future (Ray 2005).

Comment acknowledged.
Comment acknowledged.

The studies referenced in comment #9-34 have been included in the
discussion for Impact BIO-6 in Section 4.2, Biological Resources, as follows:

Noise levels near busy shipping channels may reduce communication
space for whales (Williams et al. 2013). Whales may shift to using surface-
generated sounds, such as breaching, to communicate with a concomitant
reduction in information content (Dunlop et al. 2010).

The Fisheries Hydroacoustic Working Group (FHWG 2008) and NMFS
(2013) have established thresholds for disturbance to behavior for fish and
pinnipeds. Sound pressure levels above 150 dBgrus at 1 pPa can alter fish
behavior, causing a startle response of avoidance of an area. For
pinnipeds, the underwater disturbance level from continuous low-level
sound is 120 dBgrms at 1 pPa. The 120 dBgrus_at 1 pPa threshold may
regularly be met in busy shipping channels (Bassett et al. 2012). Although
vessels traveling to and from the Avon Terminal are expected to cause
behavior disturbance to fish and marine mammals, the behavioral
disturbance to fish and marine mammals caused by shipping noise is not
expected to be significant, due to the low number of weekly vessel calls
and the limited transit time.

Impact BIO-6 describes effects of vessel noise on marine organisms.
However, the number of weekly vessel calls to the Avon Terminal is low, with
resultant limited potential for adverse impacts to marine mammals.

Supplemental text has been added to Impact BIO-16 of Section 4.2, Biological
Resources, as follows:

The noise from MOTEMS renovation, including pile driving and Avon
Terminal deconstruction, has the potential to temporarily impact marine
mammals in the water and at haul-out sites; in_addition, increased vessel
movements resulting from renovation_may interfere with marine_mammal
movement and could potentially cause collisions.
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Responses to Comments

All vessels visiting the Avon Terminal transit shipping channels established by
the United States Coast Guard (USCG). Vessels transiting shipping channels
may collide with marine mammals, particularly large whale species such as
humpback, grey, blue, and fin, which migrate along the coast. Under the Ports
and Waterways Safety Act, the USCG is responsible for establishing and
modifying shipping lanes. The USCG works with National Oceanic and
Atmospheric Administration (NOAA) Fisheries and NOAA Sanctuaries to effect
changes in shipping lanes that should help reduce the risk of ships striking
large whales. As a result of this collaboration, the USCG shifted San Francisco
Bay Area shipping routes westward off the coast to reduce the risk of marine
mammal collisions for whales that migrate nearshore (NOAA 2013). Because
the number of vessels visiting the Avon Terminal is not expected to change
with approval of the Project, the Project's overall contribution to risk for vessel
collisions with marine mammals from continued operations of the Avon
Terminal would not change from baseline conditions; therefore, this would be a
less-than-significant impact.

9-36  General concerns surrounding potentially significant impacts and associated
MMs, thresholds of significance, mitigation deferral, and the analyses of
unidentified impacts are acknowledged. CSLC staff interprets this comment as
a summary of specific concerns expressed by CBE within its comment letter.
See specific responses to comments that address these concerns. General
concerns surrounding the adequacy of the alternative analyses are
acknowledged.
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