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' OF INLAND NONTIDAL NAVIGABLE WATERS-

Calendar Item 48 attachedzwas;pufied ‘from the agenda priét .
to the meeting: ‘ <
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LYON ~ FOGERTY - GENERAL POLICY )
REGARDING THE MANAGEMENT OF ) e
INLAND NONTITAL NAVIGABLE WATERS L

Summary of the cuses: : . . Ca

The Califorhia Supreme Court in State o6f Callfornla
v. Superior Court (Lyon) (1981) 29 CAL. ¥d ZI0 and’
State of California Ve, Super;ox mourt (Fpgerty) 25
Cal. 3a 240 7nas” hekd:

a. Private upl:iwud owners, on nroa-tidal navigable waters
hold fee tltle to the low water mark unless theitr
deeds provide otherwise.

b. The area lying between the hlgh and Tow water mark
of the bed of such waters is Subject to the publld
trust for éommerce, navigation; flshlng, r¢zreation

and. presetvation.

c. Pflvate‘uplaﬂd owners may~utzflze.lands between
low and high'water in any manfier mot 1ncompamzh1e
with public trust meeds. in ‘the property.

d. Private upland ownérs who Have prevxously constru@ted
docks, piers and other strudtures in the shorezone ~ -
between high and low water aiay céntirue to use -
those facilities unless the stite deéteérmines, in:

accordance with applicable law, that their continued
existence is inconsistent with the reasonable trud gt
needs of the public.

e. If the State chooses to exercisé the pﬁblxc & trust
intetrest and tdke passessioil -of lawfully constxuctied
1mproveménts in the shorezone it must compensat&
the owners for such improveinénts.

The United States Supreme Court, has denited Certiorari
and these decision's aré therefore final expressions.
of California law.

Need for notice and compliance:
Legal déscriptions and policy staterients used by stafifi -

since 1977 in leases, permits, notices .and COrrespol=
dence afe in accordance with policy adopted by -the:-
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Commission in March of 1977’at the inception OL Ljon . B,
and Fogertv whent sovereign tithe was claimed tothxgh
water.’ t pokicy is now outdatid, is in part incongiigtent
with the Lvon and Fogerty decxslwnsg aid also of rourseu ¢
does not Inform the pu [fc of thm holdlngs in thg

cases. The proposed Lyén and F P t Notice Statement

set forth in Exhibit woul rm- ledsg/df permit
applicants, public agencies etc. of the holdings in

Lyon and Fogerty and related laWb and Cormizsion pollcles
as they affect private upland -‘owiners..

3. Policy proposals for complying thﬁ~<z“‘~aﬁd.F g“gng
Commission staff and the Office »of the Attorney Géneral .
recommend that the Commission adppt ‘the jollowiﬁg‘general
policies. regardxng the pirivate upland owrers whose

Lo deed dest¢riptions call to the édge of a non-tical navigable

%) lake or stream: (1) Specific guidelines for particulaf

’ lakes, rivers and streams may be: recommérided for Commission

action where ¢ircumstanciés requifte, .

a. For the area watetrward of the low watier mark?

(1) TRequire leases ot pewmits for wsges oxr 1mprovements
on such areas,; and .

T (2) Issue the Lyon and Fogec Notice Stateﬁeﬁ;
o] set forth In Exhibi® A‘?X Lo
Such a pollcy would Dbe conSLstent with Lyon and . ;j}f
Fogerty in that thosg cases #ffirmed the tatpis ‘ A
sovereign fee‘ownershlp lnterest below low witet, ' :
3 (The Commission has since 1957 issted permles and - .
AN leases to high water although rent wais only cbﬂtged

; for uses below low water).

] b. For existing uses or improvements witinin the area
- between the high and low water mankS“

/¢; (1) Do mef require a lease dr permit,. but :
(27 1Issue the’;,on and Fo ﬁg Notlce Statement : i. g -
set forth In ExhibiE A’TX ) .

Private owners of existing structureé within ithe hlgh/low

area should be informed o6f the nature and éxtent of the': .
publiéfs interest in that area as well as their own :Lghts

Such notice is provided in the proposed Notice Statemént

ser forth in Exhibit "A". The State nay -of course At any

time seeik to have unlawful public nufsancés dr 1116237 S
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obstructions w1th11 the high/low shorezone area removed

at their owner's exvense. Agsuming lawfully -constriucted’

and maintained usés wr mexoVements ~Bhe Jtaté -could also. -
securé. possession by wvxercising the trust ovér the area

on which such improvements were locatied. That: -option, ﬁowemer,
would require compensating the owner Ffor such improvements.

c. ©For proposed uses or improvemints within the afe&
petween the high and ordinary low watier marks:

(1} Db not require a lease orf permiti, buk

(21 1issue the Lyon and Fogeriy Notice Statement
set £orth.1n"Exh1b1t AT and

(3) When requested by private parties, staff is
directed to bring propospgd uses to the Commisgion
for findings of consistency or inconsistency.
with public trust meeds.

The purpose of such a notice {jould be to provide L

upland owners proposing a paxiidcular use with cervainty

regarding their right to compénsation in the event

of a subsequent exercise of the trust by tt- State.

EXHIBITS: A. Notice and Policy Statement.
IT IS RECOMMENDED THAT THE COMMISSION:

1. QEVOKE ITS EXISTING POLICY CONCERNING -GRANT¥NG OF LBASES
AND PERMITS BETWEEN THE HIGH‘WATEﬁ AND LOW WADER MARKS
‘ON NONTIDAL NAViSABLE WATERS, APPBOVED IN MARCH: OF
1977.

ADOPT THE FOLLOWING GENERAL. POLICY FOR COMPLYING WITH
THE CALIFORNIA SUPREME COURT 'S DEGISTONS IN STATE OF
CALIFORNIA V. SUPERIOR, COURT (LYON) 29 CAL. '33-213
AND STATY, OF CALIFORNIA V. SUPERLOR GOURT (FOGERTY).
29 CAL: 3""?40 A3 THEY RELATE TO THE—EKMECEEERT“ﬁgr
NON-TIDAL NAVIGABLE WATERS.

a. FOR THE AREA WATERWARD: OF PRIVATELY -OWNED: UPMANDS
ON NON-TIDAL NAVIGABLE WATERS »

(1) REQUIRE LEASES OR PERMITS FOR USES- OR IMPROVEMENTS
WATERWARD OF THE LOW WATHR MARK.

(2) ISSUE THE LYON AND FOGERTV NOTICE SLATEMENT
SET FORTY TN EXHIBIT "A".
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FOR EXTSTING USES OR THPROVEMENTS WITHIN THE AREA
BETWELN THE HIGH AND LOW WATER MARKS:

(1) DO NOT REQUIRE A LEASE OR PERMIT, BUT

(2) ISSUE THE NOTECE AND POLICY STATEMENT SET
FORTH IN EXHIBIT MA".

FOR PROPOSED USES OR IMPROVEMENTS WITHIN THE .AREA
BETWEEN "THE HIGH AND LOW WATER MARKS:

(1) DO NOT REQUIRE A LEASE OR BERMIT, BUT

(2) ISSUE THE NOTICE AND: POLICY STATEMENT SET
FORTH IN EXHIBIT "A', AND ‘

(3) WHEN REQUESTED BY PRIVATE 'PARTIES STAFF IS'“,,,A)
DIRECTED ‘TO BRING PROPOSED: USES 'TO THE' COMMISSION

FOR FINDINGS -OF CONSISTENGY OR INCONSISTENCY.
WITH PUBLIC TRUST NEEDS.

AUTHORIZE AND: DIRECT THE STAEF OF THE STATE LANﬂngQﬁMiSSION;
AND/OR THE ATTORNEY GENERAL TOQ TAKE ALL NEGESSARY OR _ .. "
APPROPRIATE ACTION ON BEHALF 'OF THE STATE TANDS COMMISSTON.

TO CARRY OUT THE ABOY  POLICY,
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EXHIBIT "A"

LYON AND FOGERTY NOTICE STATEMENT

(For use in informing applicants, government agencies:-or
‘w the general public of the holdings in lzon anil Fo ert
A and related law and Commission pollcy, £o ‘be fased im easesw
- TR permits, Public Notice responses, applicant cotrespondence,
general inquiries, etc.):
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The California Supreme Court in State of California
V. Superlor Court (Lyon) (1981) 7Y Cal. “d 210 and
State of California v. Superlor Court (Fogerty) 29
Cal. 3d 240 has held: -

(a) Private upland owrers of on n@n—t;dai navigable
waters hold feé title to the low .water mark unless
their deeds provide otherw1seu

(b) The area lying between theé nlgh and: Low: water
marks c¢f the b>ds of such watevrs is ubgect to
the pubLlC trus™~ for commerce, nav1gatlon, fishlng,
recreation and p'eservatlon.

(c) Private upland owne*a may utilize lands between
low and high water in any manner not lncompabele
with public trust needs in the propz.ity.

(d) Frivate upland ownérs who havespreviously construcred
docks, piers and other structures in the shorxézone
between high and léw water may continue to use
those facilities unless thé state deLermxnes,
in accordance with appllcable law, that tneir
continued existence is inconsistent wx&hﬁthewreasonable
trust needs of the public. :

(e) 1If the State choosés td exercise the. publlc“s
trust interest and take possessxon of lawfylly -
constructed improvements in the shorézone it must
compensate the owners for sugh anxevements.

Pursuant to Czlifornia law, the Stake wmay requive ithe
removal :of any nuisance or 11199/l obstrubtion on lands
subject to Lhe public taust. I¢ is not réduired té -
compensate £or such improvements.

The Stdte Lands Commission will fequire a lease oxr
permit for only those uses or improvements lying watérward
of the low water mark.
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Any private uplan! owner seeking to construt merovements
on the area lying between the high and lowW water marks, )
subsequént to the effedtive date :60f thé Lvon andhEogertv
decisionis should secure a statement From the State .. -
Lands Commission that such proposed use 1is consxstent
with public trust needs in ofder to insurée their yight
of compensation if such lmprovements are latexr taken -

by the State through an exercisse of xts,publlc trust
eéasement rights." : S
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