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l. Executive Summary / Project Description — Characterization of Leases.

The RDEIR should clarify and emphasize that the proposed project is a renewal of leases
for an existing, ongoing activity and not simply issuance of “new” leases that implies a new
activity.

In the Executive Summary, Introduction and Project Description sections of the Revised Draft
EIR (RDEIR), the renewals of the mineral extraction leases with the California State Lands
Commission (CSLC) for sand mining are characterized as issuance of proposed “new” leases.
The existing leases provide for one 10-year renewal, as follows:

Lessee is granted a right to renew this Lease for one (1) additional period of ten
(10) years upon terms and conditions including, but not limited to, modification of
the royalty or rental provisions, or any other provisions in a manner which, in the
opinion of Lessor, will reasonably protect the interests of Lessor. Such renewal
shall be subject to all applicable statutes and regulations then in effect including,
but not limited to, a review and analysis under the California Environmental
Quality Act and other pertinent environmental statutes and regulations.

While we understand that, for business purposes, the renewal with renegotiation of business and
other terms effectively may be called a “new” lease, we want to make sure that the RDEIR
appropriately emphasizes that the process is a renewal of an existing, ongoing activity that has
been occurring for decades — NOT the approval of a new activity. The representation of the
process as issuance of “new” leases occurs in several places in the Executive Summary,
Introduction and Project Description, and may confuse the reader. The Final EIR should
consistently reflect the process as a renewal of existing leases.
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1. Executive Summary / Project Description — Update and Correction for Jerico
Products Mining Methods.

Jerico Products has slightly modified its mining methodology during the period of the EIR
process, employing the potholing mining method exclusively and making modifications to
pumping methods which increase efficiency and reduce impacts.

Both the Executive Summary and Project Description section of the revised DEIR include
descriptions detailing the equipment and mining methods employed by the sand mining
companies. During the time that the RDEIR was drafted, circulated, revised and recirculated,
Jerico Products has slightly modified its mining method and equipment, which has resulted in
increased efficiency that ultimately reduces environmental impacts, particularly associated with
biological resources.

The revised DEIR correctly describes Jerico’s mining as mainly employing the stationary
potholing method. However, some of the descriptions of the equipment and pumping capacity
need to be updated in order to accurately characterize current conditions. A brief summary of
the references to be updated is as follows:

e The RDEIR describes pumping capacities of the sand mining barges varying from
“approximately 5,000 to 15,000 gallons per minute.”” (Revised DEIR, p. ES-5 line 25 and
p. 2-8 line 33). Jerico’s pump operates at approximately 4,000 gallons per minute.

e The RDEIR describes the hydraulic suction system equipment utilized by the applicants
as:

“a drag arm equipped with a drag head (Figures 2-4a and 2-4b), generally
mounted on the side of the barge. The drag head is generally fitted with a
“grizzly” to screen out oversized material. A typical drag head used in sand
mining, fitted with a grizzly, is shown in Figure 2.5 (Revised DEIR, p. 2-11 line
6-9)

While this description may generally be the case for Hanson, Jerico Products has
modified their suction system, and currently does NOT utilize a drag head per se; a
grizzly screen is simply fitted on the end of the 14-inch suction pipe, and the pipe is
inserted into the substrate during mining.

These updates and corrections also need to be applied to the description of the stationary
potholing method detailed by the RDEIR on page 2-17, line 1-14.

e The RDEIR describes the sand slurry created in sand mining as “a slurry of
approximately 15 percent sand and 85 percent water.”” (Revised DEIR p. 2-11 line 24-
25) While this may be accurate for the moving pothole method applying to the Hanson
operations, it should be noted that Jerico’s stationary potholing method typically yields
slurries made up of approximately 25 percent sand and 75 percent water.
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These updates and corrections are important, as they effectively reduce the amount of bottom
area disturbance from sand mining activities, and reduce the overall amount of water pumped L-3
during sand mining operations and thereby reduce the risk of entrainment. These reductions

cont.
directly reduce any impacts associated with biological resources.
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1. Comments on Section 4.1 Biological Resources — Analysis and Impacts

Biological Impacts Are Overstated in the RDEIR and the Appendix E Entrainment Study,
based on faulty assumptions that effectively multiply their projections of impacts.

As reflected in the discussion below, the RDEIR’s entrainment analysis is highly speculative
and, we believe, inconsistent with prior studies and actual data taken from San Francisco and
Suisun Bay studies. For example, Hanson Environmental prepared an August 2006 entrainment
study for Hanson Aggregates and Jerico pursuant to the requirements of the National Marine
Fisheries Service 2006-2007 Biological/Conference Opinion. The 2006 entrainment study
produced markedly different results, with no identified entrainment of longfin or delta smelt.
Furthermore, this analysis is fundamentally inconsistent with CEQA requirements relating to
baseline.

A. The Revised DEIR Impact Analysis Uses the Incorrect Baseline.

Sand mining has been conducted in the Bay and Delta for decades, and the proposed project is a

continuation of these prior activities within the same lease areas and using the same basic mining
equipment and methods as were in place under the leases that were in effect from 2002-2007, the
baseline period for the RDEIR. The RDEIR states:

“the impact analysis is limited to examining the differences between the proposed sand
mining operations and the sand mining that was occurring, on average, under the lease
agreement when the NOP was issued”. (RDEIR p. 4-3, line 7-9)

However, the RDEIR relies on results of analyses presented in Appendix E (AMS 2009).
Review of the AMS methods indicates that the entrainment analyses present loss estimates based
on the proposed entire level of sand mining and not the incremental change between the
proposed mining and baseline conditions. The Entrainment Study, and the resulting RDEIR
impacts analysis, inexplicably portray the project’s entrainment impacts as an absolute loss
rather than an incremental change from the baseline conditions. Put another way, they assume
zero sand mining production (with a corresponding assumption regarding entrainment) for the
baseline condition, and thereby characterize all the entrainment that the study projects, albeit
speculatively, as associated with the project.

In other words, both the Entrainment Study and the RDEIR’s impact analysis ignore the fact that
this project involves a proposed continuation of an existing activity. This is a fundamental flaw
in the entrainment analysis. CEQA requires these circumstances to be accounted for in the
RDEIR impacts analysis by setting the proper baseline. To summarize, the RDEIR is required to
analyze the change in the environment that would occur under the project. That must be done
here by comparing conditions that would occur under the proposed project with the conditions
occurring at the baseline. This would require the analysis of incremental changes in projected
entrainment losses, if any, between the baseline versus projected entrainment under the proposed
project level of sand mining, by region.

Many of the technical issues and assumptions discussed in our detailed comments below would
be less significant if the impacts analysis were presented as the incremental change between the
2002-2007 baseline and proposed project operations because the same assumptions would be
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included in the numerator and denominator of the relative comparison. Accordingly, the analysis
and presentation of results should reflect the incremental change in risk of entrainment, and these
incremental results used in developing the EIR findings regarding significance of impacts and

the conclusions regarding the necessity and scope of mitigation measures. .

B. The Entrainment Study, and the Resulting RDEIR Analyses, Are Based on
Speculation and Questionable Methods that May Result in Inflated Projections of
Entrainment.

The RDEIR and the Entrainment Study characterize the Entrainment Study as a literature-based
assessment and evaluation.” In fact, the RDEIR discusses the difficulty and uncertainty in
extrapolating results from one entrainment study to another location based on “critical

differences between the sites in terms of the physical conditions and biological community
parameters”. (RDEIR page 4.1-24, lines 20-21). In spite of this statement, however, the RDEIR
and Entrainment Study go on to rely extensively on the results as if they were more accurate than
they are, and extrapolates results from studies conducted in other areas directly to the Bay.
Appendix E and Section 4.1 of the RDEIR should clearly articulate that the results of these
analyses are hypothetical, worst case loss estimates that result in inflated projections of
entrainment and overstate impacts. -

The following are specific comments about the entrainment analysis contained in the RDEIR and |

the AMS Entrainment Study contained in Appendix E:

e The RDEIR and the Entrainment Study characterize the Entrainment Study as a
literature-based assessment and evaluation.> However, Appendix E and Section 4.1 of
the RDEIR should clearly articulate that the results of these analyses are hypothetical,
worst case loss estimates and that there has been no effort to validate these results against
actual fish entrainment during actual sand mining events. Unfortunately, the RDEIR
relies extensively on these estimates as if they were well-established and well-supported,
which they are not. The projections regarding entrainment are so speculative that they do
not provide an adequate basis for the significant conclusions the RDEIR reaches about
effects of sand mining on fisheries, the necessity of mitigation and—based on a
conclusion that impacts of longfin and delta smelt entrainment cannot be sufficiently
reduced to a level of insignificance—the necessity of considering issuance of a statement
of overriding considerations. |

e The Entrainment Study presents the loss estimates with four or five significant figures.®> -
This method of presentation suggests a level of confidence and accuracy in the results
that is clearly not justified by the data and methodology used here. The Entrainment
Study and RDEIR should present a discussion of the level of uncertainty in the
entrainment estimates and appropriate description of the level of confidence that can be
placed in the results. As currently drafted, the Entrainment Study should be recognized
as having a very high level of variability and uncertainty.

! RDEIR at 4.1-25; Appendix E at E-8
2 RDEIR at 4.1-25; Appendix E at E-8
® Appendix E at E-8.
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To demonstrate with an example, the RDEIR estimates entrainment losses of sand lance
as high as 700,000 fish per year—based on extrapolation of fish densities from sampling
conducted in Grays Harbor Washington. The key assumption in these analyses is “if
densities are comparable between the two locations” meaning the densities between
Grays Harbor and San Francisco Bay. If these analyses are to be included in the FEIR,
support should be provided for the assumptions that the underlying data are
representative, appropriate for use in this analysis, provide meaningful estimates of actual
entrainment losses, or should even be included in the documents or impact analyses. In
the absence of scientific support that these extrapolations have justification and are
reasonable or representative of actual losses resulting from sand mining within the Bay-
Delta system they should be deleted from the entrainment analysis and RDEIR impact
analysis. Please note that this comment applies to the entire fishery analysis presented in
the RDEIR and Appendix E. It is not limited to the example used for sand lance alone
(see comments below).

e Fish, crab, and shrimp entrainment loss estimates presented in Appendix E and used as
the basis for the RDEIR impact analysis rely on fishery sampling data collected by the
California Department of Fish and Game (CDFG) Bay Fishery Study using an otter trawl
for sampling. The otter trawl is a net that has been specifically designed to effectively
collect fish and macroinvertebrates living on or near the bottom. The trawl moves
horizontally across the bottom and has sufficient width and height to collect fish and
macroinvertebrates that have been startled by the net and are attempting to behaviorally
avoid the net. In contrast, the drag head used in sand mining is small (approximately 3
feet wide, or, in the case of Jerico, a 14-inch pipe) and is oriented vertically into the sand
substrate. The entrainment study’s calculations assume that gear collection efficiency is
the same between the trawl and drag head. In contrast to the otter trawl, these species are
able to behaviorally avoid the sand mining drag head. Studies in other regions have
demonstrated that behavioral avoidance of a drag head substantially reduces (by 80% or
more) the numbers of fish actually entrained. Accordingly, rather than extrapolating
directly from the otter trawl data, the entrainment study’s entrainment loss estimates for
the sand mining methods used here should include a correction factor to account for
behavioral avoidance of the sand mining drag head. As presented in the current version
of the entrainment study, the estimated losses represent an exaggerated, worst case and
are not representative of the actual risk of entrainment.

e Estimates of entrainment (Appendix E) of the larval lifestage of species such as Pacific
herring also are based on unsupported extrapolation. The referenced CDFG Bay Study
discontinued collecting fish eggs and larvae and other planktonic organisms in the late
1980’s. The entrainment estimates used in the DEIR were based on data on the seasonal
distribution and density of planktonic lifestages collected as part of studies conducted at
the Potrero Power Plant and the proposed Marin Desalination Project. The Potrero Power
Plant is located in a backwater cove along the San Francisco waterfront in south San
Francisco Bay. The Entrainment Study provides no technical support for the proposition
that the species and densities of planktonic organisms observed at the power plant are
representative or appropriate to use in estimating entrainment during sand mining that
takes place in Central Bay—where tidal current patterns, habitat conditions, and other
parameters are substantially different from those at the power plant site. The analysis
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should be revised to address these uncertainties and to clearly acknowledge that these are
hypothetical estimates that may not be representative of the actual effects of entrainment
resulting from sand mining.

An alternative and likely more credible approach which could have been used in the
analysis would involve a comparison of entrainment results from the Potrero Power Plant
made in the late 1970’s with data from the CDFG surveys in the Central Bay where sand
mining occurs when plankton sampling was actually occurring. The Entrainment Study
should either include such a comparative analysis or discuss the high level of uncertainty
in the entrainment estimates as presented. If it is confirmed that the data from the power
plant site are not representative of the risk of entrainment in central San Francisco Bay
where mining actually occurs the entrainment estimates should be deleted from the
impact analysis.

e Asdiscussed above, the entrainment loss estimates for planktonic lifestages (Appendix E)
also were based on extrapolation of results of plankton collections at the Marin Municipal
Water District proposed desalination project site. The site is located in north Bay on the
Marin coast adjacent to the Richmond-San Rafael Bridge. Data from this site was used to
estimate entrainment losses from sand mining upstream in Suisun Bay. Habitat types are
substantially different between these two regions with one of the greatest differences
being salinity. Salinity in the Suisun Bay area is low while salinity at the desalination
project site is substantially higher. There are substantial differences in the species
composition and densities of fish that occur in response to salinity gradients within the
estuary. Based on the differences in salinity and other habitat characteristics it is unlikely
that the species composition and seasonal densities of planktonic lifestages of fish and
other organisms in the vicinity of the proposed desalination plant are representative of the
planktonic fish community in Suisun Bay where sand mining occurs. No data are
presented in the appendix or RDEIR to support the assumption that the species
composition and densities of larval fish and other planktonic organisms are representative
and appropriate for use in estimating entrainment risk associated with sand mining. The
appendix uses caveats to characterize these estimates such as “if correct” but provides no
discussion regarding the application of these data, the levels of uncertainty, or the
magnitude of error associated with these fundamental assumptions. The Appendix and
RDEIR should be revised to address these issues. Unless the data from the desalination
project site are found to be representative of the risk of entrainment in Suisun Bay where
mining actually occurs the entrainment estimates should be deleted from the impact
analysis.

e The Entrainment Study and RDEIR assert that “Bay-wide, approximately 1.2 million
shrimp are entrained by sand mining activities” (emphasis added). These are
hypothetical estimates that have no verification. The assumptions used in deriving the
loss estimates have not been tested and there are a number of reasons to believe that the
approach and data used in these estimates substantially overestimate losses. However,
the Entrainment Study implies that this impact is actually occurring. The Entrainment
Study and RDEIR should be revised to reflect the uncertainty in these estimates and
should explain clearly that the results do not necessarily represent actual losses. This
comment applies throughout Appendix E and the RDEIR.
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e Appendix E and the RDEIR identify longfin smelt as the special status fish species that T
has the greatest risk of entrainment resulting from sand mining. As discussed above,
there is a high level of uncertainty in the accuracy of these estimates. The Entrainment
Study and RDEIR should be revised to discuss the high level of uncertainty in these L-13
estimates based upon the type of analysis performed here. The RDEIR also should
acknowledge the fact that they are hypothetical estimates that do not represent actual
documented losses. -

e The Entrainment Study acknowledges that the entrainment loss estimates should be T
considered as “order-of-magnitude” estimates.* However, this characterization of the
confidence and level of accuracy of the results of the analysis is inconsistent with the
presentation of entrainment losses to five significant figures (e.g., midshipman 27,393,
English sole 22,346, etc.). The presentation and discussion of results in the RDEIR
improperly implies a much higher level of confidence in the results than is justified by L-14
the analysis. In fact, one of the RDEIR’s most significant conclusions regarding potential
impacts to longfin smelt is based on these projections, i.e., that there is a level of
entrainment that cannot be mitigated to a level of less than significant. Appendix E and
the RDEIR should be revised to reflect the actual level of confidence supported by the
available data and assumptions used in the analysis. 1

e Asdiscussed above for fish that would behaviorally avoid entrainment into the suction T
head, crabs and shrimp also have the ability to detect and avoid entrainment by an
approaching drag head that is 3 feet wide (or, in the case of Jerico, a 14-inch pipe). The
analysis currently assumes that the capture efficiency of the CDFG otter trawl is the same
as that for a sand mining drag head. There have been other studies that have compared
captures in otter trawls and entrainment into suction dredges (similar but not the same as
a sand mining drag head) that can be discussed and used to develop more realistic loss
estimates. For example, Appendix E, page E-26 discusses the use of a regression
approach in Grays Harbor to estimate the catch efficiency (slope of 0.27) between actual
crab entrainment and catches in otter trawls. The Entrainment Study notes that these L-15
factors may be site specific and differ among equipment and therefore no correction was
made to account for avoidance. Although even greater uncertainty exists, the
Entrainment Study did extrapolate densities of sand lance from Grays Harbor to San
Francisco Bay that are reported as part of the DEIR analysis. The Entrainment Study is
not consistent in the treatment of data and results and should be revised. The
Entrainment Study should, at a minimum, present a range of estimates that include the
best information on issues like gear avoidance to give a better understanding of the effect
of sand mining on entrainment risk. This flaw in the analysis would be corrected by
using a relative comparison of results rather than the absolute estimated currently
presented in the appendix and RDEIR.

* Appendix E at E-15.
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e Appendix E, Table 3-1, presents the results of the analysis as being extremely precise
(e.g., 6,294,141 bay goby projected to be entrained in central Bay mining).> This form of
presentation gives the appearance of a high degree of accuracy and confidence. To be
consistent with the limitations of the entrainment study, these should be presented as
“order-of-magnitude” estimates as discussed above or should provide a discussion of the
level of confidence in these results. This applies to all of the data presented as results of
the analysis. These tables and the results that they present should be re-structured to
present the results in a meaningful way that reflects the actual uncertainty and number of
assumptions needed for these estimates. +

L-16

e The Entrainment Study discusses results of a 2006 actual entrainment study conducted in
various regions of the Bay-Delta.® The Entrainment Study describes the results for
juvenile Chinook salmon as showing higher entrainment at night than during the day.

The Entrainment Study does not discuss the fact that only 8 juvenile Chinook salmon
were collected during the entire study, that all 8 salmon were collected using CEMEX
equipment (a method of mining that relies on more “make-up” water pumped from higher
in the water column), that the salmon were collected in a lease area in the Carquinez
Straits that is not part of this project, that CEMEX is no longer mining sand from the Bay
and is not part of the proposed project, and that no juvenile salmon were collected in tests
using Jerico/Morris Tug and Barge or Hanson equipment despite a higher sampling
effort than that for CEMEX. It should also be noted that these tests were performed by
pumping 100% water at a depth several feet above the bottom and therefore would be
expected to represent a worst-case entrainment risk. No statistically significant
difference was detected for all fish collected between day and night sampling and yet this
data is used as the basis for a very burdensome mitigation measure prohibiting nighttime
dredging. This very limited data cannot justify the conclusion that entrainment is higher
at night and the RDEIR’s resulting recommended mitigation measure prohibiting
nighttime sand mining. L

L-17

e The RDEIR concludes that the proposed sand mining will result in significant adverse
impacts on green sturgeon, Chinook salmon, and steelhead (Impact BIO-9) and identifies
mitigation measures it characterizes as necessary to reduce and avoid those impacts. In
contrast, results of the entrainment loss calculations presented in Appendix E (page E-50
and E-51 for special status species) do not identify significant impacts to green sturgeon,
Chinook salmon, or steelhead. This level of impact was specifically addressed in the
2006 NMFS Biological and Conference Opinion for Sand Mining. That Biological
Opinion found that sand mining as authorized would not jeopardize the continued L-18
existence of any of the federally listed species—steelhead, Chinook salmon and green
sturgeon.

Similarly, no steelhead were estimated to be entrained in any of the three mining areas.
No green sturgeon were estimated to be entrained in Central Bay or Middle Ground and

®> Appendix E at E-31.
¢ Appendix E at E-14, 52.
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less than 1 was estimated to be entrained in Suisun Bay. The estimated losses would be
even lower when viewed as an incremental change from the baseline conditions. These
results do not support, and are not consistent with a conclusion of significant impacts to
these species or a requirement for mitigation measures. Accordingly, the BIO-9 finding
should be less than significant based on results presented in Appendix E and the
associated mitigation measures (B10-9a and BIO-9b) should be removed from the
RDEIR, as discussed further in our comments on Biological Resources - Mitigation.

Other comments / corrections for Section 4.1:

Here are additional comments / clarifications / corrections for Section 4.1 of the RDEIR:

On page 4.1-2, lines 12-24, the RDEIR describes BCDC restrictions on mining in waters
less than 30 feet deep in Central Bay to avoid potential impacts to shallow water habitat.
The section should also describe the additional restrictions presented on pages 4.1-38 and
4.1-39 that are also permit terms and conditions designed to also reduce and avoid
adverse impacts to aquatic habitat such as the ACOE prohibition on mining within 250 of
any water less than 9 feet deep in Suisun Bay and 30 feet deep in Central Bay; no mining
within 200 feet of a shoreline; restrictions on the locations and amounts of sand that can
be mined each years; limitations on priming pumps when the drag head is less than 3 feet
from the bottom. 1

The RDEIR reports that delta smelt “lives primarily along the freshwater edge of the
saltwater-freshwater interface (approximately 2 ppt salinity) of the Sacramento-San
Joaquin Delta”. (RDEIR page 4.1-17, line 8-9) Delta smelt are typically distributed from
Cache Slough and the Sacramento River Deep Water Ship Channel (located upstream of
Rio Vista) to the Benicia Bridge. Results of CDFG fishery surveys demonstrate that
delta smelt at various points in their life history inhabit areas upstream and downstream
of the 2ppt isohaline. L

The RDEIR reports that the ““survival or abundance of multiple biological populationsin T
the San Francisco Estuary, including delta smelt populations, is positively related to
freshwater flow, a relationship which is described in terms of “X2”’. (RDEIR page 4.1-
17, lines 10-16) Although freshwater flow and salinity gradients are important factors the
relationships between flow and fish survival are typically weak, non-significant, and
characterized by high variability and uncertainty. Similarly, relationships between X2
location in the late winter and spring that were thought to be significant for many fish and
macroinvertabtrate species are no longer statistically significant when data from recent
years is included in the analyses. Several factors have been hypothesized to account for
these changes including the effects of introduced species, reductions in food supplies in
recent years, etc. The discussion presented in the EIR is outdated and incomplete and
suggests a much stronger predictive relationship with X2 than currently exists. 1

The RDEIR reports that delta smelt has been collected in large quantities in Central Bay. T
(RDEIR page 4.1-17, lines 21 and 27) Salinity in Central Bay typically exceeds the

10
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tolerance of delta smelt and therefore they do not inhabit Central Bay. Results of the
CDFG fishery surveys presented in Tables 4.1-1 and 4.1-3 do not list collections of delta
smelt in Central Bay. Delta smelt inhabit Suisun Bay and the western Delta but do not
inhabit areas downstream of Carquinez Strait.

e The RDEIR reports that the majority of longfin smelt inhabit Suisun Bay and occur to a
lesser extent in Central Bay. (RDEIR page 4.1-18, line 19-20) When CDFG catches are
appropriately weighted by the area that they represent (rather than the simple average
CPUE presented in Table 4.1-1) the actual numbers of longfin smelt that inhabit Central
and San Pablo Bays, particularly during the summer months, are substantially greater
than Suisun Bay. Longfin smelt have a high salinity tolerance and are distributed widely
in more marine areas of the bay system. Longfin smelt spawn in freshwater and the
larvae pass downstream through Suisun Bay; however the majority of rearing occurs in
the lower bays.

e The RDEIR reports that splittail inhabit Central Bay. (RDEIR page 4.1-18, line 26)
Splittail inhabit fresh and brackish waters in Suisun Bay and upstream. They do not
inhabit the marine waters of Central Bay. Examination of the tables of CDFG fishery
survey results presented in the RDEIR does not include splittail in Central Bay. The
reference to Table 4.1-2 for Central Bay is incorrect and presents results for Suisun Bay
based on midwater trawl sampling.

e The RDEIR reports that the USFWS decision to delist splittail in 2003 “despite a strong
consensus by scientists that it should retain its protected status” (RDEIR page 4.1-18,
line 30-31) seems to be unsubstantiated and an inappropriate statement for the EIR.
USFWS is currently reconsidering the listing status as part of a litigation settlement but
no decision has been made regarding whether splittail should be listed. In response to
favorable hydrologic conditions in 2011 juvenile splittail abundance was among the
highest years on record.

11
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V. Comments on Section 4.1 Biological Resources — Mitigation

The measure proposing to restrict mining activities relative to X2 is infeasible and may not
be as effective as other measures designed to avoid, minimize, and mitigate the project’s
effects on delta and longfin smelt. Applicants are proposing a substitute measure with
performance criteria to address the potential entrainment impacts identified under BIO-8a
and BI10O-8b.

Mitigation Measure BIO-8a as currently proposed would severely restrict mining activities for
significant periods of time relative to the location of “X2.” This location varies daily, can vary
widely during this period, and can be downstream of all the mining lease areas for significant
portions of this time period, effectively prohibiting ANY sand mining in the Suisun Bay area for
significant portions of the year. In fact, during the past 5 years, mining in the Middleground and
Suisun Associates lease areas would have been unrestricted only an average of 15% of the time.
Such a measure would render the project operations in that area economically infeasible. (See
further comments in Section V111 — Comments on Necessity and Feasibility of Mitigation
Measures Proposed in RDEIR)

What is more, the X2 measure is not the most effective measure for minimizing and avoiding
impacts to smelt. Indeed, as pointed out elsewhere in our comments, the relationship between
the occurrence and survival of smelt populations and X2 is highly variable, uncertain, and
statistically insignificant given current knowledge of the species. It is therefore a poor trigger for
imposing avoidance measures that may have a severe impact on mining operations. Other
avoidance and mitigation measures, however, may be available to address incidental take of delta
and longfin smelt in a more effective and reliable manner but without the severe restrictions on
sand mining operations (e.g., fish screens on mining equipment). The full range of avoidance,
minimization, and mitigation measures that could reduce the risk of smelt entrainment losses to
an acceptable level for CDFG to issue an ITP (i.e., no net loss) should be available for
consideration rather than a prescription for limiting mining based on the location of X2. These
alternative measures are not considered in the RDEIR, but will undoubtedly be considered by
CDFG as possible conditions in the ITP-permitting process. As discussed in the comments on
Section 6.2, an ITP will be required by CDFG. If this is a requirement, then any permit
conditions and mitigation measures can and should be defined through the ITP process.

To help maintain CDFG’s ability to identify and implement alternative measures that are
expected to be equivalent or better than the current X2 measure, we respectfully request that
CSLC replace the existing mitigation with a measure requiring the ITP as a mitigation and
performance measure consistent with the strikeout/underline changes below. We believe the
following changes would strengthen the measures already included and thus help satisfy the
requirement of CEQA to adopt feasible mitigation necessary to reduce the impacts of the project
to a level of less than significant.

MMs for Impact BIO-8: Regular operation of sand mining activities will
cause entrainment and mortality of delta and longfin smelt

12
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MM BI10-8a. Applicants shall secure an incidental take permit and
implement operational measures to avoid or minimize the potential for
entrainment and mortality of delta and longfin smelt.

» To ensure protection of delta smelt and longfin smelt, Applicants shall
secure incidental take permit (ITP) from California Department of Fish and
Game (CDFG). The ITP shall satisfy Section 2081 of the California Fish and
Game Code, which requires that Applicants ensure that the impacts of the
authorized take are “minimized and fully mitigated” and that all required
measures are “capable of successful implementation.” Additional conditions in
the ITP may include restrictions on the location, timing, duration, or other
operational measures governing mining activities, and shall include measures
developed in consultation with CDFG that provide protection for delta smelt and
longfin smelt at all life stages. The degree and duration of mining restrictions,

and the specific locations where mining should be restricted will be based on

e Current restrictions on sand mining operations, as specified in the

National Marine Fisheries Service Biological Opinion (NMFS 2006) and the U.S.

Fish and Wildlife Service Letter of Concurrence (USFWS 2006), serve to avoid
and minimize take of delta smelt. Currently there are no federal restrictions on
longfin smelt. Due to similar life stages, however, State delta smelt restrictions
and conditions will be applied to both smelt species. These conditions include
restrictions on pump priming, limiting the total mining volume, prohibiting
mining in areas of shallow water depth and in proximity to shorelines, restricting
mining to the designated lease areas which are away from sensitive habitat, and
monitoring and reporting the location of each mining event.

MM BI0-8b. Applicants shall provide off-site mitigation to compensate for
the impacts of the taking that cannot be minimized or avoided may-be
aoendable
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» Compensatory mitigation measures shall include restoration of delta and
longfin smelt spawning and/or rearing habitat, and/or purchase of California
Department of Fish and Game (CDFG)-approved mitigation credits, unless
otherwise specified in an the Incidental Take Permit, in an amount based on
factors including the distribution and relative abundance of the species in areas
subject to mining activities and the implementation of the above-specified
minimization measures, such that the amount of compensatory mitigation required
is roughly proportional to the impacts of the taking on the species. Determination
of the restoration area or credits required will be accomplished through
consultation with CDFG and is-expected—te shall be specified in the Incidental
Take Permit. Currently, mitigation credits for delta and longfin smelt are
available through the Liberty Island Mitigation Bank.

This alternative approach would allow greater flexibility to develop and implement the most
effective mitigation measures relying on performance criteria in a manner that comports with
CEQA. (CEQA Guidelines, 8 15126.4(a)(1)(B); Endangered Habitats League v. County of
Orange (2005) 131 Cal.App.4th 777, 793-796 (upholding ten mitigation measures that included
performance criteria).)

With the above mitigation, the Rationale for Mitigation discussion for smelt on page 4.1-52
would require substantial modification and the Residual Impacts discussion on pages 4.1-52
and 4.1-53 would be eliminated.

The measures proposing to restrict mining activities during peak Chinook salmon
migration, and limit mining to daylight hours only from January 1 to May 31 (MM BI10O-9a
and MM B10-9b) are infeasible, and are unnecessary as impacts to these species are not
significant and have been addressed in the NMFES 2006 Biological Opinion and
accompanying CDFG Consistency Determination. Applicants are proposing a substitute
measure with performance criteria to address the potential entrainment impacts identified
under B1O-9a and BIO-9b.

Mitigation Measures BIO-9a and BIO-9B, as proposed, would severely restrict mining activities
for significant periods of time. Shutting down sand mining for an entire two weeks would
unnecessarily impose a significant economic burden on the companies. . Further, sand mining is
dependant on the tides for mining and timing of deliveries to offloading locations. The tides are
in 12-hour cycles, so limiting sand mining to daylight hours would effectively prohibit sand
mining except for the very few days of the year when the tides align with daylight. This measure
is economically infeasible (see comments in Section VIII. — Comments on Necessity and
Feasibility of Mitigation Measures Proposed in the RDEIR).

These measures are also unnecessary, as impacts to Chinook salmon and salmon smolts are less
than significant, as discussed in our previous comments on Biological Resources — Impacts and

Analysis. This impact was specifically addressed in the 2006 NMFS Biological and Conference
Opinion for Sand Mining. That Biological Opinion found that sand mining as authorized would
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not jeopardize the continued existence of any of the federally listed species—steelhead, Chinook
salmon and green sturgeon. Further, the Department of Fish and Game issued a Consistency
Determination Chinook salmon, finding that the federal BO was consistent with the requirements
of the California Endangered Species Act in connection with potential entrainment of Chinook
salmon, and found impacts of listed salmon were fully mitigated (no net loss).

Significantly, in its Biological Opinion, NMFS—the federal agency with direct jurisdiction over
these species—did not find that the measures the RDEIR recommends as BIO-9a and BIO-9b
(prohibition on nighttime dredging and two-week halt of sand mining in the Delta and Suisun
Bay lease areas) were necessary in order to reach that conclusion, which is comparable to a
finding that the project will not result in significant impacts; NMFS suggested the provision
relating to nighttime dredging as a “conservation recommendation” which is discretionary but
not required in order to satisfy the federal Endangered Species Act. NMFS did not recommend a
two-week halt to sand mining during the Chinook salmon smolt outmigration period. There is no
basis to conclude that, on the one hand, the required measures in the federal Biological Opinion
are sufficient to reduce project impacts to green sturgeon and steelhead to a less than significant
level, but on the other hand conclude that additional measures beyond those required by the
federal BO are required in order to sufficiently reduce impacts to Chinook salmon smolts.’

Therefore, there is no need to impose additional conditions to mitigate a condition that has been
found to be less than significant. Nonetheless, Hanson and Jerico propose to substitute the
existing MMs BI10-9a and BIO-9b with the following measures to ensure protection and
avoidance of Chinook salmon, steelhead trout, and green sturgeon:

MMs for Impact BIO-9: Green sturgeon, Chinook salmon, and steelhead trout wil may be
impacted during sand mining

MM B10-9a. Applicants shall secure incidental take permit (ITP) from CDFG for
protection of Chinook salmon. The ITP shall satisfy Section 2081 of the California
Fish and Game Code, which requires that Applicants ensure that the impacts of the
authorized take are “minimized and fully mitigated” and that all required measures are
“capable of successful implementation.” Additional conditions in the ITP may include
restrictions on the location, timing, duration, or other operational measures governing
mining activities, and shall include measures developed in consultation with CDFG that
provide protection for Chinook salmon during migration. The degree and duration of
mining restrictions, and the specific locations where mining should be restricted will
be based on factors including species presence and relative abundance in the Project area.

" Furthermore, the Department of Fish and Game issued a Consistency Determination for this species, finding that
the federal BO was consistent with the requirements of the California Endangered Species Act in connection with
potential entrainment of Chinook salmon. As discussed below, CESA requires “full mitigation” of such impacts,
a standard that exceeds the CEQA standard of mitigation to a less than significant level.
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MM BI10O-9b. Current restrictions on sand mining operations. The conditions
specified in the National Marine Fisheries Service Biological Opinion (NMFS
2006) serve to avoid and minimize take of Chinook salmon, steelhead trout, and
green sturgeon. These conditions include restrictions on pump priming, limiting
the total mining volume, prohibiting mining in areas of shallow water depth and
in proximity to shorelines, restricting mining to the designated lease areas which
are away from sensitive habitat, and monitoring and reporting the location of each L-27
mining event. Applicants shall adhere to the conditions in the NMFS Biological
Opinion to protect these three species.

Rationale for Mitigation

The revised mitigation measures MMs B10-9a and B10-9b proposed by the applicants would
reduce potentially significant impacts to less-than significant levels.
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V. Comments on Air Impacts, Mitigation and Conclusions

Actual emissions and air impacts in the near term are considerably lower than those
presented in the revised DEIR, taking into consideration the current level of mining
activity. The mitigation measure proposed for greenhouse gases should be contingent on
actual GHG emissions reaching and exceeding the baseline levels.

AIR IMPACTS -

The Revised Draft EIR (RDEIR) addresses Air Quality through evaluation of the impacts of sand
mining activities on emissions of criteria pollutants, green house gases, and potential health risk
from diesel particulate matter. The analyses found impacts from GHG emissions and proposed
mitigation measures.

The emissions analysis presented in Section 4.5.4 of the RDEIR assumes that both Hanson and
Jerico are required to upgrade their marine vessel engines according to CARB’s compliance
schedule, shown in Table 4.5-6, and also assumes that Hanson will install Clean Air E-Pod
technology retrofits on the San Joaquin River tug and the TS&G barge by the third quarter of
2012. The emission estimates summarized in Table 4.5-7 compare the results of a number of
scenarios against the revised Baseline of the annual average level of mining that occurred during
the five year period between July 2002 and June 2007: Future (2012) at requested mining
volumes with no new emission controls; Future (2012) with Hanson-proposed Clean Air System
E-POD technology retrofit for half-year only; Future (2013) with Hanson-proposed retrofits for
full year, Future (2014) with minimum required regulatory upgrades (no Hanson-proposed
retrofits). All future scenarios are based on the fully proposed annual mining levels of 2,040,000
c.y. The scenarios also take into consideration the reduction in the Hanson fleet and the
corresponding emissions attributed from a tug and barge.

The results indicate that the proposed project - utilizing the fully proposed annual mining levels -
would result in a net increase in annual emissions for all criteria pollutants. However, the results
also indicate that increases in NOx emissions would be below the 15 tons per year threshold
(BAAQMD 1999) in 2012 and 2013 with the installation of the Clean Air E-Pod technology
retrofit — and below the threshold in 2014 with only the minimum required regulatory engine
upgrades.

Hanson has been unable to arrange the acquisition and installation of the Clean Air E-Pod
System technology, and will defer to the CARB compliance schedule, which requires the barge
main and auxiliary diesel engines be retrofitted by Dec. 31, 2013, and the tug’s main diesel
engine by Dec. 31, 2017. Jerico will adhere to the CARB schedule by replacing the tug
generator by Dec. 31, 2015, and the tug main engine and barge pump engine by Dec. 31, 2017.
As indicated above, by adhering to the CARB compliance schedule, emissions of criteria
pollutants are below the BAAQMD threshold beginning in 2014 — even at the fully proposed
annual mining volumes.

With regard to 2012 and 2013, even without the installation of the Hanson-proposed technology
retrofits, there will be less than significant impacts and criteria pollutant emissions will be below
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the BAAQMD threshold by taking into consideration the current and anticipated level of mining
activity within the time frame the retrofits are required. Actual mining volumes for 2012 and
2013 are anticipated to be significantly lower than the fully proposed project annual volumes,
and are likely to approach the average mining volumes for 2009-2011. To demonstrate this, the
applicants have prepared an analysis using the same calculation template to compare the average
mining volume from 2009 through 2011 to the proposed 2002 through 2007 Baseline. The
results indicate that even without the Hanson-proposed technology retrofits, NOx emissions
would be 56.6 tons below the Baseline, well below the 15 tons per year threshold (BAAQMD
1999). With the regulatory upgrades per the CARB schedule and the current level of mining
activity, the NOx emissions would be 66.6 tons below Baseline. The analysis is attached for your

reference. 1

MITIGATION -

The RDEIR concludes that there are significant impacts from GHG emissions that require
mitigation, as the threshold of significance is considered to be any increase above baseline.
However, as outlined previously, actual emissions under current operating levels are
considerably less than baseline, and are correspondingly less compared to the mitigation criteria.
Moreover, mining levels and corresponding emissions are anticipated to remain at or below
baseline for several years in the near term. Therefore, the mitigation measures proposed for
greenhouse gases and climate change should be contingent on actual emissions increasing over
the baseline level, taking into consideration the reduction in Hanson’s fleet and current level of
mining activity.

Mitigation Measure for Impact AIR-2: Emissions of Greenhouse Gases -

The RDEIR concludes that there are significant impacts from GHG emissions because the
Project could increase GHG emissions above baseline by 2,821 metric tons of CO, per year that
will require mitigation. MM AIR-2 proposes that a GHG reduction plan be prepared and
submitted for approval prior to startup of any new sand mining operations that demonstrates how
the Project-related GHG emissions will be lowered and/or offset to Baseline levels, such that
GHG emissions will not exceed 5,349 metric tons of CO, in any calendar year during the 10-year
lease period.

The applicants strongly consider that the current and anticipated level of mining activity in the
near term have less than significant impacts for GHG emissions, as these current and anticipated
levels are well below baseline levels. Again, to demonstrate this, the applicants prepared an
analysis using the same calculation template to compare emissions from the average mining
volume from 2009 through 2011 to the proposed 2002 through 2007 Baseline. The results
indicate that GHG emissions are currently 3,724 metric tons CO, below the Baseline. With
emissions under current operating levels considerably less than Baseline, MM AIR-2 should be
revised to require implementation of the completed GHG reduction plan only at the point it has
been verified that ACTUAL GHG emissions will exceed the baseline emissions.
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VI. Comments on Other Required CEQA Sections and Environmentally Superior
Alternative

COMMENTS ON 6.2 - SIGNIFICANT ENVIRONMENTAL EFFECTS OF PROPOSED
PROJECT THAT CANNOT BE AVOIDED AND CANNOT BE MITIGATED TO A
LESS-THAN-SIGNIFICANT LEVEL

The RDEIR’s assertion that impacts of entraining delta and longfin smelt, if entrainment is
occurring, cannot be mitigated to a level of insignificance is legally and factually incorrect.

The Revised DEIR inexplicably concludes that the project’s potential entrainment of longfin and
delta smelt cannot be mitigated to a level of insignificance. Based on this conclusion, CSLC
would be required to issue a statement of overriding considerations in order to justify approval of
this project. Specifically, Section 6.2 on page 6-1 indicates:

“Section 4.0, Environmental Analysis, presents the analysis of the potential
environmental impacts associated with the proposed San Francisco Bay and Delta Sand
Mining Project (Project) over the next 10 years. Effects on all potentially affected
environmental resources were evaluated to determine any impacts that would remain
significant after mitigation. Implementations of all mitigation measures (MMs) identified
in Section 4.0, Environmental Analysis, would reduce most significant impacts to less-
than-significant levels. The Project would result in a significant impact to delta smelt
and longfin smelt as a result of entrainment and mortality during sand mining operations
that impacts adult life stages of the delta smelt and longfin smelt, thereby exceeding the
established significance thresholds.”

The RDEIR comes to this conclusion despite robust measures imposed to avoid, minimize, and
mitigate the project’s impacts on these smelt species, as well as the RDEIR’s finding that the
Applicants “will be required to obtain an Incidental Take Permit (ITP).” In order to issue an
ITP, CDFG must find that the taking will be “fully mitigated”, resulting in no net loss to the
species or its habitat. (RDEIR page 4.1-51, lines 1-8.) The RDEIR’s assertion that smelt impacts
cannot be mitigated to a less-than-significant level does not comport with the evidence or the
law.

1. The RDEIR applies an unnecessarily strict threshold of significance
To begin, the RDEIR applies significance thresholds not found in the mandatory or discretionary
thresholds set forth in the state CEQA Guidelines. Instead, the RDEIR applies thresholds that
are unnecessarily strict. Under the RDEIR, the project’s impacts on a biological resource would
be significant if:

e There exists a “potential for the Project to ‘take’ any part of the population of a special
status species”;

e “Anet loss occurs in the functional habitat value of a sensitive biological habitat”;
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e “There is a potential for the movement or migration of fish to be impeded”; or

o If there is “any change that could be detected over natural variability” in the “population
or habitat of any native fish or vegetation . . . .”

(RDEIR, at 4.1-37, emphasis added.) These thresholds would appear to characterize almost any
“take” or “net loss” of the species as “significant,” however inconsequential that loss might be.

Such low thresholds are not mandated by CEQA. Rather, CEQA and its Guidelines only address
“significant” environmental effects. For example, the CEQA Guidelines mandate a finding of
significance if:

e “[t]he project has the potential to . . . substantially reduce the habitat of a fish or
wildlife species”;

e “cause a fish or wildlife population to drop below self-sustaining levels”;
e “threaten to eliminate a plant or animal community”; or

o “substantially reduce the number or restrict the range of an endangered, rare or
threatened species. . . .”

(CEQA Guidelines, § 15065(a)(1), emphasis added.) Appendix G to the CEQA Guidelines
likewise require some degree of substantiality:

e A project’s impact is “significant” if it will have a “substantial adverse effect,
either directly or through habitat modifications, on any species identified as a
candidate, sensitive, or special status species”; or

o “Interfere substantially with the movement of any native resident or migratory
fish or wildlife species. . . .”

(CEQA Guidelines, App. G.IV, emphasis added.)

Without any explanation for adopting an alternative threshold, the RDEIR abandons CEQA’s
accepted standards for distinguishing significant from insignificant biological impacts. While
CEQA provides lead agencies with broad discretion to define particular significance thresholds,
those thresholds must still be supported by evidence and should be clearly defined so as to
address “significant effects” under CEQA. We therefore request that the Final EIR adopt the
thresholds set forth in the CEQA Guidelines for species listed as threatened or endangered.

2. Even under the overly strict thresholds in the RDEIR, the project’s impacts
on longfin and delta smelt will be “fully mitigated”

20

San Francisco Bay and 11-140 September 2012
Delta Sand Mining Final EIR

L-32
cont.

L-33



Comment Letter L

The RDEIR indicates that the project would exceed “established significance thresholds™® due to

“entrainment and mortality during sand mining operations that impacts adult life stages of the
delta smelt and longfin smelt.” (RDEIR, at 6-1.) The RDEIR acknowledges, however, that the
project applicants “will be required to obtain an Incidental Take Permit (ITP) pursuant to section
2081 of the California Fish and Game Code,” which permit is only issued upon a finding by
CDFG that:

e The impacts of the taking are “minimized “and “fully mitigated” through required permit
measures;

e All required measures are “capable of successful implementation”; and

e Implementation of the project “would not jeopardize the continued existence of the
species.”

(Cal. Fish & Game Code, 8 2081(b) (“CESA”); see also RDEIR, at 4.1-51.) Hanson and Jerico
have already initiated the process of obtaining an Incidental Take Permit from CDFG, and there
IS no evidence to suggest that such a permit will not be issued. This process is anticipated to be
complete by spring of 2012.

By ensuring that the Applicants obtain an ITP under the California Endangered Species Act, the
environmental effects of entrainment will be “minimized” and “fully mitigated.” Accordingly,
satisfying the full mitigation standard of CESA for any entrainment impacts will satisfy CEQA’s
requirement to mitigate significant impacts to a less-than-significant level. Therefore, no
significant environmental effects of the project would remain after the permit is issued, and there
is no basis for finding that this impact is “unavoidable.”

While we acknowledge that CEQA and the California Fish & Game Code involve separate legal
standards, we believe the “fully mitigated” standard under the Fish & Game Code is actually
more protective of these species than under the legal requirements under CEQA. Under CEQA,
the lead agency need only propose mitigation measures that “substantially lessen”—not entirely
eliminate—the project’s significant environmental impacts. (Pub. Res. Code § 21002.) The
“fully mitigated” standard, on the other hand, essentially mandates that any potential “take” is
either completely avoided or fully offset through measures legally enforceable by CDFG. Thus,
an ITP is arguably more protective of the species and can and should be accepted as a
performance measure to ensure that any mitigation effectively reduces the project’s impacts to a
less-than-significant level.

Further, the RDEIR’s conclusions are not supported by the evidence or established case law
governing acceptable mitigation for impacts to biological resources. For example, it is well
settled that CSLC can rely on existing legal standards to support a less-than-significant finding.
(Tracy First v. City of Tracy (2009) 177 Cal.App.4th 912, 933 (EIR properly relied on California

® The RDEIR’s analysis of smelt impacts does not identify which “established thresholds” are being applied. As
stated in our above comments, the thresholds set forth in the RDEIR do not comport with the mandatory or
discretionary thresholds set forth in the CEQA Guidelines. And while the project may result in “take” of listed
species, that take is lawfully permitted if “fully mitigated.”
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Building Energy Efficiency Standards to support the finding that energy impacts would remain
less than significant).) Similarly, it is permissible for individual mitigation measures to rely on
specific performance criteria. (Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261,
1275-1276.) In Defend the Bay, the court upheld species mitigation where the EIR required that,
prior to approval of a tentative subdivision map, the applicant consult with CDFG and USFWS,
obtain a permit, and adopt avoidance measures in coordination with those agencies. Similarly
here, CSLC can and should be able to rely on the legal standards and performance criteria set
forth in 2081 of the California Fish & Game Code in order to support its finding that the
project’s smelt impacts will be mitigated to a less-than-significant level.

Finally, we should note as well that the Entrainment Study attached as Appendix E to the RDEIR L-33
provides estimates of entrainment losses only—estimates which are simply hypothetical cont.
extrapolations from CDFG fishery survey data with a high degree of uncertainty which should be
discounted as such. The study nonetheless estimates that entrainment of delta and longfin smelt
is expected to be low—from “0.01%” to “less than 0.3%” of the regional abundance index for
delta smelt and longfin smelt, respectively. The Entrainment Study never opines that such take
levels would have any substantial adverse effect on delta smelt or longfin smelt. Certainly, the
Entrainment Study never opines that such take cannot be mitigated to a level of less than
significant.” Given the clear performance criteria that must be satisfied in order for CDFG to
grant an incidental take permit—that the take is “fully mitigated”—there is no basis for the
RDEIR to summarily conclude that this impact cannot be mitigated to a less-than-significant
level. -

COMMENTS ON 6.4 - THE REDUCED PROJECT ALTERNATIVE IS NOT THE
ENVIRONMENTALLY SUPERIOR ALTERNATIVE

The Revised DEIR incorrectly concludes that the Reduced Project Alternative should be
considered environmentally superior to the Proposed Project. The Reduced Project Alternative,
though it would reduce the overall level of mining, would result in more significant unavoidable
impacts than the Proposed Project.

The RDEIR analyzes and compares the impacts of the Proposed Project with each of the
alternatives, and summarizes this comparison in Table 6-1 on pages 6-4 through 6-9. Table 6-1
indicates that the Reduced Project Alternative would result in greater impacts than the Proposed
Project due to increased air emissions from transport of sand that would be needed from other L-34
sources. In fact, Table 6-1 concludes that the Reduced Project Alternative would result in three
(3) additional Class I Impacts—significant adverse impacts that would remain significant even
after mitigation.

® In line with Hanson’s comments on the original DEIR, the RDEIR also appears to apply the wrong baseline for
measuring biological impacts. Specifically, Section 1.0 of the RDEIR states that the “ongoing disturbance”
caused by sand mining in the project areas “is considered part of the baseline condition.” (RDEIR, at 1-10.)
Section 4.1 (Biology), on the other hand, appears to address the effects of the entire operation, and not just the
marginal increase in mining expected through this new lease. (RDEIR, at 41.-49 (citing the AMS study, which
looked at the potential effects of sand mining in total).) Consequently, the RDEIR conservatively and
significantly overstates the biological impacts of the proposed project.
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The air quality analysis showing that the Reduced Project Alternative would result in higher
emissions is conservative—actual emissions are likely to be much greater than the RDEIR
characterizes. This is due largely to the false assumption in the RDEIR that all “existing”
aggregate sources in the Bay Area can supply construction grade sand to a market area 18 miles
around the source. This is not the case. Many of the identified sources do not produce sand at
all. A more realistic estimate of new vehicle miles travelled under the Reduced Project
Alternative would approach 80 miles or more—double the estimate in the RDEIR analysis.

The RDEIR, however, summarily dismisses these additional Class I Impacts and finds the
Reduced Project Alternative to be environmentally superior, all without any additional factual,
qualitative, or quantitative analysis:

The Reduced Project Alternative would reduce the intensity of the Project’s significant
impacts, and would likely render mitigation measures easier to implement and achieve.
Even though the Reduced Project Alternative may result in significant unavoidable air L-34
quality impacts associated with importing sand and obtaining sand from Bay Area cont.
quarries, the overall intensity of impacts would be less than the other alternatives.
Therefore, the Reduced Project Alternative is considered the Environmentally Superior
Alternative.

(RDEIR, at 6-3.) This conclusion is not consistent with the analysis itself, which clearly shows
that the Proposed Project is environmentally superior in terms of air quality impacts.

Further, the RDEIR’s conclusion about whether the Reduced Project Alternative is
environmentally superior to the Proposed Project appears to hinge on the assumption that the
Reduced Project Alternative will reduce the “intensity of the Project’s significant impacts”—i.e.,
significant impacts on delta and longfin smelt. As shown in our comments above, the RDEIR
overstates the significance of the Proposed Project’s anticipated effects on delta and longfin
smelt. To the extent the Proposed Project’s impacts on smelt can be “fully mitigated,” the
Project—unlike the Reduced Project Alternative—will have no significant and unavoidable
impacts. Consequently, the Reduced Project Alternative should not be considered
“environmentally superior” to the Proposed Project.
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VIl. COMMENTS ON MINERAL RESOURCES AND HYDROLOGY AND WATER
QUALITY

Although we are generally in agreement with the conclusion of the RDEIR that no
significant impacts are associated with localized changes of bathymetry associated with
sand mining, the RDEIR misinterprets the total amount of sand resource available and
significantly underestimates the sand resource in Central Bay.

The project proponents are generally in agreement with the conclusions of the RDEIR regarding
Mineral Resources and Hydrology and Water Quality: there are no significant impacts, and that
bathymetric changes due to mining are restricted to the immediate vicinity of the mining
locations.

Regarding sand mining in Central Bay, an important result of the incorporated study is that no
impacts are found to nearby beaches or to the San Francisco Bar. On the basis of a comparison of
multibeam sonar surveys in 1997 and 2008 the RDEIR concludes that the volumetric change due
to bathymetric deepening (depletion) is approximately the same as the volume of sand mined
during that period. On the basis of hydrodynamic modeling the RDEIR concludes that this
situation may persist during the proposed project duration, with no significant impact. L

However, the RDEIR misinterprets the total resource available. The RDEIR estimates the total
resource as extending to a depth of 90 feet. This is only an operating depth limit based on the
equipment currently in use and could easily be exceeded. The total resource is much greater than
this, and was listed for individual leases in Bathymetric Survey reports through 2007. As an
example, the RDEIR (Appendix G) estimated that mining in lease PRC 2036 removed “2.3% of
its sediment on an annual basis”. However, using the total sediment volume overlying bedrock
from the 2007 Bathymetric Report, this should only be 0.45%. Central Bay sand is a very
plentiful resource, and is NOT being quickly depleted by sand mining.

It should be noted that the Central Bay sand resource was studied in considerable detail,
including borings and particle size analysis, in a 2000 study for expansion of the San Francisco
Airport (ADEC, 2000), and inclusion of this information would improve the RDEIR. L

Regarding sand mining in Suisun Bay, including Middle Ground, as noted in the RDEIR the
bathymetric and hydrodynamic modeling analysis is less certain because only older single beam
surveys were used. It should be noted that those surveys could have considerable uncertainty. A
2008 multibeam survey for the Suisun Associates lease was not used, due the difficulty of
comparison to the older single beam surveys. Nevertheless, the RDEIR reached the valid
conclusion that there is no significant impact and that the proposed project would continue have
only very localized bathymetric effects. i

Regarding Middle Ground, the RDEIR indicates somewhat inconsistently that modeling suggests T
significant deepening of the southern, mined part of the lease. The RDEIR does not consider
single beam Bathymetric Survey reports in the 2008 — 2010 time period, which indicate the
opposite trend. These reports have been sent to SLC, and should be considered in the RDEIR.
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Again, the total resource available is much greater than stated in the RDEIR, and is explained in
the Bathymetric Survey reports.

Reference L-39

ADEC - Airfield Development Engineering Consultant. 2000. San Francisco International
Airport, Airfield Development Program, Preliminary Report No. 5 (Task 1), Evaluation of
Potential Borrow Sites. 4 volumes.
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VIIlI. Comments on Necessity and Feasibility of Mitigation Measures Proposed in RDEIR

Many of the mitigation measures set forth in the revised DEIR are either unnecessary, infeasible |

or both.

In light of the comments on the impacts analysis and the issues identified there, the necessity of
mitigation measures in the RDEIR should be reexamined and certain measures should be
eliminated as not necessary. The revised impacts analysis should find that many of the impacts
originally identified as significant in the RDEIR are, in fact, not significant. If the impacts are
not significant, it would not be proper to require associated mitigation measures.

In addition to being unnecessary to mitigate environmental effects that are not significant, many
of the mitigation measures are infeasible. Under, CEQA, “feasible” means capable of being
accomplished in a successful manner within a reasonable period of time, taking into account
economic, environmental, legal, social, and technological factors. 14 Cal.Code Regs. §15364.
CEQA imposes a duty on agencies to avoid significant environmental effects with measures that
are feasible. (emphasis added) Id. 815021, 15041. Many of the measures proposed by the
RDEIR do not satisfy the feasibility standard, and should not be included.

In particular, several of the biological mitigation measures recommend imposition of severe
restrictions on the times that sand mining is allowed to occur, that would result in the project
being economically infeasible. For example, mitigation measure MM-B10-8a recommends
prohibiting sand mining from December 1 to June 30 downstream of the “X2” location. This
location varies daily, can vary widely during this period, and can be downstream of all the
mining lease areas for significant portions of this time period, effectively prohibiting ANY sand
mining in the Suisun Bay area for significant portions of the year. The applicants analyzed the
potential impact of this restriction, and found that for the past 5 years (the extent of the time that
the data is available on the agency website), sand mining would be completely prohibited for an
average of 69 days during the 7-month period, or about 1/3 of the time. In the December 2010
—June 2011 period, mining would have been completely prohibited for 174 days, or 82% of the
time! In addition to this complete restriction, there are substantial periods that significant
portions of the lease areas would be prohibited. In fact, during this 5-year timeframe, mining in
the Middleground and Suisun Associates lease areas is unrestricted only an average of 15% of
the time. Running a sand mining operation with these restricted time frames — and the
uncertainty and unpredictability of not knowing exactly when restrictions would be in place — is

simply not feasible. 1

Similarly, the measures to restrict mining activities during peak Chinook salmon migration, and 1
limit mining to daylight hours only from January 1 to May 31 (MM B10-9a and MM BI10-9b)
are both unnecessary and infeasible, as discussed elsewhere in our comments on Section 4.1 —
Biological Resources - Mitigation. Sand mining is dependent on the tides for mining and timing
of deliveries to offloading locations. The tides are on roughly 12-hour cycles, so limiting sand
mining to daylight hours would effectively prohibit mining except for the few days of the year
when the tide cycles align with daylight hour to allow mining and delivery on the same day.
This restriction is infeasible — especially when layered over the other proposed timing

-

restrictions. 1
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As discussed elsewhere in these comments, the applicants have initiated the process of obtaining T
an Incidental Take Permit from CDFG. Any appropriate operational restrictions will be L-43
developed through that process.

The following table shows those measures proposed in the RDEIR which should be found tobe | | -44
infeasible, unnecessary to mitigate environmental effects that are not significant, or both:
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RDEIR MITIGATION MEASURES THAT ARE NOT NECESSARY

AND/OR NOT FEASIBLE

Potential Impact
Identified in RDEIR

Mitigation Proposed in
RDEIR

Is Proposed Mitigation Necessary
in light of comments?

Is Proposed Mitigation Feasible?

BIO-6: Sand mining
could result in
smothering

or burial of, or
mechanical damage to,
infauna

and epifauna, and
reduced fish foraging.

BI10O-6. Establish 100 foot
buffer around hard
bottom areas within and
adjacent to Central

Bay mining leases.

Unknown. As written, the RDEIR
does not adequately describe the
basis for the conclusion that there
are potentially significant effects
and does not identify the areas this
measure might refer to. Applicants
are unaware of what areas the
DEIR is referring to, and need more
information to adequately assess
the need for this condition.

Unknown. As written, the RDEIR
does not adequately describe the
basis for the conclusion that there
are potentially significant effects
and does not identify the areas this
measure might refer to. Applicants
need more information to
adequately assess the feasibility of
this condition.

BIO-8: Regular
operation of sand mining
activities will cause
entrainment and
mortality of delta and
longfin smelt.

BIO-8a. Applicants shall
implement operational
measures to minimize the
potential for entrainment
and mortality of delta and
longfin smelt.

Partially. The current restrictions
and operational measures specified
in the NMFS 2006 Biological
Opinion and USFWS Letter
concurrence serve to avoid and
minimize take of listed species.
Other measures may be developed
through consultation with CDFG
and obtaining an Incidental Take
Permit.

NO. The proposed restriction on
timing of dredging relative to X2
would effectively prohibit operations
by Jerico and Hanson on Middle
Ground and Suisun Associates for
large portions of the year when X2
is downstream of these areas. This
would render the project infeasible.
See discussion in comments on
Necessity and Feasibility of
Mitigation Measures.

BIO-8b. Applicants shall
provide off-site mitigation
to compensate for impacts
of the taking that may be
unavoidable.

No. Any requirement to fund
habitat restoration or mitigation
credits should be imposed during
the incidental take permit process in
relation to actual impacts of
entrainment if found. Jerico and
Hanson are consulting with CDFG.

Unknown. Jerico and Hanson are
consulting with CDFG, and
feasibility of off-site mitigation will
be determined though that process.
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BIO-9: Green sturgeon,
Chinook salmon, and
steelhead trout will be
impacted during sand
mining.

BIO-9a. Sand mining
halted during peak
Chinook salmon migration.

NO. RDEIR improperly concludes
that measures beyond those
required by NMFS Biological
Opinion and DFG Consistency
Determination are needed. NMFS
did NOT recommend halt of sand
mining during Chinook salmon
migration. (See Biological Impacts
Comments)

NO. Halting sand mining for two
weeks would necessitate layoff of
employees and cause significant
economic impacts—particularly
when demand for sand mining
increases to expected economic
levels that are reflected in the
project proposal. The impact of this
measure is amplified if layered with
other proposed mitigation that
further restrict sand mining times.

BIO-9b. Sand mining
limited to daylight
hours from January 1 to
May 31

NO. RDEIR improperly concludes
that measures beyond those
required by NMFS Biological
Opinion and DFG Consistency
Determination are needed. Further,
as explained in comments, there is
no statistically valid basis for
assertion that nighttime dredging
causes greater impacts. NMFS did
not require this measure as
necessary to minimize impacts.
(See Biological Impacts Comments)

NO. Sand mining and delivery of
sand to offloading facilities are
highly dependant on tides, which
are based on roughly 12 hour
cycles, with only one tide being high
enough to deliver to some offload
locations. Limiting sand mining to
daytime hours only would place a
huge economic burden on sand
mining during this time of year, as it
would be virtually impossible to
mine during daylight hours and
deliver on the high tide on the same
day.

AIR-2: Potential impacts
on climate change.

AIR-2. Prepare and
implement a Greenhouse
Gas (GHG) Reduction
Plan.

NO. As written, the RDEIR requires
preparation and submission of GHG
Reduction Plan within three moths
of issuance of leases — regardless
of the level of actual emissions. As
discussed in the Comments on Air
Impacts and Mitigation, mining
levels and corresponding emissions
are anticipated to remain at or
below baseline for several years in
the near term. Therefore, the

Unknown.
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mitigation measures proposed for
greenhouse gases and climate
change should be contingent on
actual emissions increasing over
the baseline level, and only
implemented at that time.

LU-4: Conflicts with
regional or local land
use plans and policies

LU-4. Implement MM BIO-
6, BIO-8a, BIO-8b, BIO-9a,
BIO-9b, HAZ-1, CUL-1,
and CUL-3.

NO, not all. For the reasons
discussed above, measures MM
BIO-8a, BIO-8b, BIO-9a, and BIO-
9b, are not necessary to reduce a
significant environmental impact
and, therefore, are not necessary to
avoid conflicts with regional or local
land use plans and policies.

NO, not all. For the reasons
discussed above, measures MM
BlO-8a, BIO-8b, BIO-9a, and BIO-
9b, are not feasible or it is unknown
if they are feasible.
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