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Sarah Mongano
Project Manager
Division of Environmental Planning and Management
California State Lands Commission
100 Howe Avenue, Suite 100-South
Sacramento, CA 95825
Email: CEQAcomments@sle.ca.gov
Re: Comments on the Draft Environmental Impaet Report for the
Tesoro Avon Marine Oil Terminal Lease Consideration (SCH
Dear Ms. Mongano;
We are writing on behalf of Safe Fuel and Energy Resources California
("SAFER California”) to provide comments on the Draft Environmental Impact
Report ("DEIRY) prepared by the California State Lands Commission ("CSLC™),
pursuant to the California Environmental Quality Act (“CEQA”"),! for the Tesoro
Avon Marine Oil Terminal Lease Consideration Project ("Project”) in Contra Costa
County. Tesoro Refining and Marketing Company, LLC (“Applicant”) attempts to
enter into a new J0-year lease of State sovereign land with the CSLC to continue
the Avon Marine Oil Terminal (“Avon Terminal”).? According to the DEIR, the
Project objective is to continue operations at, and maintain the level of refined
petroleum product exported through. the existing Avon Terminal. In addition to a
renewed 30-year lease, the Applicant is also proposing to upgrade the Avon
! Pul. Resources Code, §§ 21000 et seq,
“'The proposed Project involves Tesoro Refining and Marketing Company, LLC, a wholly owned
subsidiary of Tesoro Petroleum Corporation
J187-006¢y
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Terminal to meet Marme Oil Terminal Engineering and Maintenance Standards
("MOTEMS").?

Based upon our review of the DEIR, CSLC records, as well as pertinent
public records in the possession of other agencies, we conclude that the DEIR is so
madequate under CEQA that it must be withdrawn. As a preliminary matter, the
DEIR fails to adequately deseribe the Project under review, precluding an accurate
assessmeont of its impacts, CSLU's failure to use an appropriate baseline for the
analysis in the DEIR also precludes the agency and public from accurately
assessing the environmental impacts. The DEIR further fails to identify and
address all of the Project’s potentially significant impacts to water and air quality.
Iinally, the DEIR is inadequate because it fails to propose feasible mitigation
measures to reduce and avoid the potentially significant impacts caused by the
Project, and illegally defers formulating some mitigation measures to a future time.
These numerous defects in the DEIR, set forth in greater detail in the following
paragraphs, are fatal errors. The CSLC must withdraw the DEIR and prepare a
revised DEIR which fully complies with CEQA.

We prepared these comments with the assistance of technical experts Phyllis
Fox. Ph.D_, QEP. PE, DEE (Attachment A) and marine ecologist Michael
MeGowan, Ph.D (Attachment B). Dr. Fox's and Dr. McGowan's technieal
comments and curriculum vitae are attached and submitted in addition to the
comments in this letter, We request that the CSLC respond to the comments of Dr.
Fox and Dr. MeGowan separately.

I STATEMENT OF INTEREST

SAFER California advocates for safe processes at California refineries to
protect the health. safety, the standard of life and the economic interests of its
members. For this reason, SAFER California has a strong interest in enforcing
environmental laws, such as CEQA. which require the disclosure of potential
environmental impacts of. and ensure safe operations and processes for, California
oil refineries and their associated transportation. loading, and unloading facilities,
['ailure to adequately address the environmental impacts of crude oil transport and
refining processes poses a substantial threat to the environment, worker health,

P MOTEMS are cedified in California Code of Regulations, Title 24, California Building Code,

Chapter 51F- Marine Oil Terminals (Cal. Code Regs,, tit. 24, § 3101F et seq.).
A18T-0060v
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surrounding communities. and the local ecconomy.

Refineries and their associated facilities are uniguely dangerous and capable
of generating significant fires and the emission of hazardous and toxic substances
that adversely impact air quality, water quality, biological resources and public
health and safety. These risks were recognized by the Legislature and Governor
when enacting SB 54 (Hancock). Absent adequate disclosure and mitigation of
hazardous materials and processes, refinery workers and surrounding communities
may be subject to chronic health problems and the risk of bodily injury and death.

Poorly planned oil industry projects also adversely impact the economic well-
being of people who perform construction and maintenance work in those facilities
and the surrounding communities. Plant shutdowns in the event of accidental
release and infrastructure breakdown have eaused prolonged work stoppages. Such
nuisance conditions and catastrophic events impact local communities and can
jeopardize future jobs by making it more difficult and more expensive for businesses
to locate and people to live in the area. The participants in SAFER California are
also concerned about projects that carry serious environmental risks and public
service infrastructure demands without providing countervailing employment and
economic benefits to loecal workers and communities.

The members represented by the participants in SAFER California hive,
work, recreate and raise their families in Contra Costa County. including the city of
Martinez. Accordingly, these people would be directly affected by the Project’s
adverse environmental impacts. The members of SAFER California’s participating
unions may also work on the Project itsell. They will, therefore, be first in line to be
exposed to any hazardous materials, air contaminants, and other health and safety
hazards, that exist onsite,

II.  THE DEIR'S DESCRIPTION OF THE ENVIRONMENTAL SETTING
RENDERS IMPACT ANALYSES FUNDAMENTALLY FLAWED AND
MISLEADS DECISION MAKERS AND THE PUBLIC

CEQA requires the lead agency to include a deseription of the physical
environmental conditions in the vicinity of a project as they exist at the time
environmental review commences.t The description of the environmental setting

S CEQA Guidelines, § 16126(a); see also Communities for A Better Environment v. South Coast Air
Quality Management Diat,, 48 Cal. 4th 310, 321 (2010).
1187006y
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constitutes the baseline physical conditions by which a lead agency may assess the
significance of a project’s impacts. The IR must also describe the existing
environmental setting in sufficient detail to enable a proper analysis of project
mmpacts.®

Describing the environmental setting aceurately and completely for each
environmental condition in the vicinity of the project is eritical to an accurate,
meaningful evaluation of environmental impacts. The courts are clear that,
“Ibjefore the impacts of a Project can be assessed and mitigation measures
considered, an [environmental review document] must describe the existing
environment.”® It is:

a central concept of CEQA, widely accepted by the courts, that the
significance of a Project’s impacts cannot be measured unless the DEIR
first establishes the actual physical conditions on the property. In
other words, baseline determination is the first rather than the last
step in the environmental review process.”

Additionally, it is axiomatic that the baseline information on which an EIR
relies must be supported by substantial evidence.® The CEQA Guidelines define
“substantial evidence™ as “enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion. ™
"Substantial evidence shall include facts, reasonable assumptions predicated upon
facts, and expert opinion supported by facts.” “[Ulnsubstantiated opinion or
narrative [and] evidence which is clearly inaccurate or erroncous . . . is not
substantial evidenoce,"1°

In this DEIR, the CSLC violated these standards by comparing the Project’s
lease-period operating emissions to a baseline significantly overinflated and thus
10-8 not representative of existing environmental conditions. Specifically, the CSLC
emploved a ten-year average of ocean-going vessel ("OGV") ealls to the Tesoro Avon

* Galante Vineyards v. Monterey Peninsula Water Management Distriet, 80 Cal. App.ath 1108, 1121-
22 (1997).

& County of Amador v. El Dorado County Water Agency, 70 Cal. App, 4th 931, 952 (1999,

T Save Our Peninsula Comum. v. Monterey County Bd, of Supervisors, 87 Cal. App. 4th 99, 1256 (2001).
¥ See CEQA Guidelines, §15063(a)(3) (*An imtial study may rely upon expert opinion supported by
facts, technieal studies or other substantial evidence to document its findings.”).

FCEQA Guidelines, §16384,

1t Pub. Resourcas Code, § 21082.2(c).

A 8TAO06ey

January 2015 11-113 Tesoro Avon Marine Oil Terminal
Lease Consideration Project Final EIR



Responses to Comments

November 13, 2014
Page 5

4 Marme Terminal.!! Under this approach, the CSLC estimated that the average
number of ships calling on the Avon Terminal pre-project was 124,12 ('SLC stated
that its 10-yvear average approach “recognizes that the number of vessels using the
Avon Terminal can fluctuate substantially from year to year.” Even still, the
10-8 agency's ten-year baseline grossly inflates the number of vessel calls to the Avon
con'’t Terminal because it averages into the ten year baseline six operating years when
two berthing stations operated; Berth 1 and Berth 5.

As Dr. Fox points out in her comments, since Derth 5 was shut down in 2009,
the use ol a "10-year period that includes Berth 5 operations does not aceurately
capture ‘actual’ conditions at the time CEQA review was started."! As the DEIR
itself acknowledges, Berth | A will operate without any changes to Avon's current
ship traflic.!” Since the decommissioning of Berth 5 in 2009, the Avon Terminal has
never reached 100 ship calls.!® Thus, all operational yvears prior to 2010 are
unrepresentative of pre-Project conditions because they included vessel calls for the
Avon Terminal when two berthing stations operated.!” Since the proposed Project
will continue to operate a single berth at current ship traffic levels, the pre-project
baseline was considerably overinflated. Dr. Fox opines that a “more accurate
representation of ‘actual’ conditions is the two vears immediately prior to CEQA
review. or 2012 and 2013."1% The average number of ship calls during these vears
was 85.1% Operational year 2011 was unrepresentative also because the Avon
Terminal had unusually low vessel calls due to maintenance at the terminal and
the refinery,

The CSLC violated CEQA by utilizing a ten-year average baseline
unsupported by substantial evidence, As a result, the pre-project baseline used 1o
¥ compare the Project’s potential impacts was 45% higher than a more representative

L DEIR, p. 1-10 ("The vesse] traffic numbers used as the baseline for the analvsis in this EIR is the
average number of vessol calls per venr from 2004 to 2018°)

2 DEIR, Table 2-4, p. 2-51.

I* 1d. at 2-51.

H Comments of Dr. Phyllis Fox, November 10, 2014 at p. 8, (hereinafter ' Dr. Fox Comments”),
attached as Attachment A

= DEIR, p. 1-4.
1® DEIR, Table 2-4, p, 2-31,
7 Id.
1= 1d.
% Dy, Fox Comments, p. 3.
H 8T 0%y
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| two year average 2’ The DEIR's exaggerated baseline corrupts the DEIR's entire
w emissions analysis. Since the Avon Terminal will continue to operate with a single

10-8 Berth under the renewed 30-year lease, Dr. Fox's 2-year average baseline of 85
con't vessel calls is far more representative of actual conditions and supported by

substantial evidence. Accordingly, the CSL{C must prepare a revised DEIR that
complies with CEQA Guidelines section 15125 (a). The revised DEIR must also
reanalyze the Project’s emissions impacts using a baseline that represents actual
conditions.

A.  The DEIR's Biological Analysis is Fundamentally Flawed
Because it Relies on Out of Date and Incomplete Information

According to Dr. MeGowan's expert opinion, the DEIR relies upon obsolete
10-9 and incomplete information for its analysis of biological impacts2! As a result, Dr.
McGowan concludes that the resulting baseline in the DEIR is so deficient that the
severity ol the Project's impacts 1o biological resources cannot be estimated,
Moreover. the CSLC failed to disclose and analyze all of the Project’s potentially
significant impacts to biclogical resources and failed to identify feasible mitigation
10-10 measures necessary to reduce those impacts. Consequently, the CSLC must
prepare a revised DEIR that accounts for all sensitive biological resources and
mitigates any potentially significant impacts to them.

Dr, MeGowan begins by explaining that Table 4.2-1 in the DEIR relies on two
out-of-date and incomplete sources- the 1959 Arthur Smith study (over half a
century old) and the 2007 National Oceanic and Atmospheric Administration
10-11 ("NOAA") Report on Subtidal Habitats and Associated Biological Taxa in San
Francisco Bay.® Dr. MeGowan finds both references fail to account for numerous
native and nonindigenous species that have been found in the Project area.

Dr. MeGowan provides substantial evidence that the 2007 NOAA Report is
outdated with regards to the presence of blue mud shrimp (Upogebia pugettensis) in
the San Francisco Bay. The blue mud shrimp is an important element of the

¥ benthic community because it carries a parasite driving native species extinet in
 45% figure 18 denived by companng the DEIR's 10-year baseline of 124 OGV to Dr. Fox's Z-vear
baseline of 85 OGV
# Comments of Dr. Michael MeGowan, November 10, 2014 at p. 4, (hereinafter *Dr. MeGowan
Comments'), attached as Attachment B.
= D, MeGowan Comments, pp. 4-5.
# DEIR, Table 4.2-1, pp. 4.2-4; 4.2-5,
1870060y

January 2015 [1-115 Tesoro Avon Marine Oil Terminal

Lease Consideration Project Final EIR



Responses to Comments

November 13, 2014
Page 7

4 several West Coast estuaries.*! Contrary to the 2007 NOAA Report stating the
presence of blue mud shrimp in the San F'rancisco Bay as “questionable,” Dr.
MeGowan presents substantial evidence indicating that blue mud shrimp is present
and was the second most abundant organism collected in the San Pablo Bay in
10-11 2010.2% The DEIR's omission of the blue mud shrimp stems from the agency’s

con't decision to rely on obsolete sources of information. Thus, the CSLC's biological
analysis was not based on substantial evidence. The CSLC must prepare a revised
DEIR that identifies the blue mud shrimp and evaluates the Project’'s potential
impacts to this species,

B.  The DEIR Improperly Defers the ldentification and
Incorporation of Mitigation Measures

CEQA requires that “[e]ach public agency shall mitigate or avoid the
signifieant effects on the environment of projects that it carries out or approves
whenever it is feasible to do £0.72% This requirement is the “core of an EIR."27 The
environmental review must identify feasible and fully enforceable mitigation
measures for each significant impact.*®* This approach helps "insure the integrity of
the process of decision by precluding stubborn problems or serious eriticism from
being swept under the rug.”*

Deferring formulation of mitigation measures to post-approval studies is
generally impermissible ¢ An agency may only defer the formulation of mitigation
10-12 measures when it “recognizes the significance of the potential environmental effect,
commits itself to mitigating the impact. and articulates specific performance criteria
for the future mitigation.”®! “A study conducted after approval of a project will
inevitably have a diminished influence on decision making, Even if the study is

# D, MeGowan's Comments, p. 4.

& D, MeGowan Comments, p. 4 (Dr, MeGowan also stated blue mud shrimp were abundant in the
San Francisco bay in a similar 2011 study),

Z Pub, Resources Code, § 210021, subd. (b),

D Citizens of Goleta Valley v, Bd. of Supervisors of Santa Barbara Cuty., 52 Col. 8d 558, 564-85
(1590)

= CEQA Guidelines § 15126.4, subd. (a}(1){(A); (a)(2).

2 Concerned Citizens of Costa Mesa, Ine. v, 32nd Dist, Agricultural Assn,, 42 Col, 5d 929, 936 (1986)
{citations omitted),

“ Sundstrom v. County of Mendocino, 202 Cal. App. §d 296, 508-209 (1988); see also CEQA
Cudehnes, § 1561264, subd, (a)(1)(B).

3 Gentry v, City of Murrieta, 38 Cal, App. 4th 1369, 1411 (1995) (ating Sacramento Nd County Assn.
v. County Council. 229 Cal. App. 5d 1011, 1028-1029 (1991},

AETO06ey
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A subject to administrative approval, it 15 analogous to the sort of post hoe
rationalization of agency actions that has been repeatedly condemned in decisions
construing CEQA."=

10-12 CEQA's requirement to assess feasible mitigation measures applies not only
con’t to an agency's analysis of a project, but to an ageney’s consideration of alternatives:

[1]t is the policy of the state that public agencies should not approve
projects as proposed if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen the
significant environmental effects of such projects, and that the
procedures required by this division are intended to assist public
agencies in systematically identifving both the significant effects of
proposed projects and the feasible alternatives or feasible mitigation
measures which will avoid or substantially lessen such significant
effects, ™

The CEQA Guidelines reiterate the state's policy that a public agency “should
not approve a project as proposed if there are feasible alternatives or mitigation
measures available that would substantially lessen any significant effects that the
project would have on the environment.” Pursuant to this policy, no public agency
shall approve a project unless its findings on the feasibility of alternatives and
mitigation measures are supported by substantial evidence,®

In the DEIR. the CSLC improperly deferred to a future environmental review
any discussion of twenty mitigation measures for the only two alternatives
considered for the Project.® The CSLC considered three alternatives to the Project:
10-13 the No Project alternative, the Restricted Lease alternative and the

B Environmentally Superior alternative (the proposed Project).®™ Under the No
Project alternative, the Avon Terminal lease would not be renewed and the existing
Avon Terminal would be decommissioned. ™ Under the Restricted Lease
alternative, the Avon Terminal lease would be renewed but restricted from

% Sundstrom, 202 Cal. App. 5d at 507,
= Pub. Resourses Code, §21002,

# CEQA Gudelines, §15021(a)(2).

# Pub. Resourcaes Code, §21081,5.

= DEIR, p. 4.2.73,

1 Jd. at 5.7, 310

# Id. at BS-5.

M 870060y
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A transporting oil. The Avon Terminal would be placed into caretaker status and left
in place to be used for alternative purposes.® The USL(C concluded that the
10-13 Environmentally Superior alternative was the proposed Project because the No
con't Project alternative and the Restricted Lease alternative had greater potential for
adverse environmental impacts,® [owever, the CSLC failed to set forth any
evidence to support this conclusion.

The DEIR precluded both the decisionmakers and public from intelligently
evaluating, analyzing, and comparing the Project alternatives to the proposed
Project, The DEIR contains no discussion of mitigation measures for potentially
signifieant or significant and unavoidable impacts related to the No Project
alternative and the Restricted Lease alternative; instead, the DIEIR merely lists the
10-14 impacts: 0S-10, 0S-11, B10-23, BIO-24, BIO-25, B1O-26, WQ-16, WQ-18, AQ-6, AQ-

B 7. GHG-4. GHG-5, GSS-10, CR-2, LT-3. LT-4, LUR-6, LUR-8, CS-10, and CS-11.
The DEIR's failure to assess and improperly deferral of mitigation measures for
alternatives renders the entire alternatives analysis legally inadequate under
CEQA.# It is impossible for the publie, let alone the decisionmakers, to
intelligently compare the alternatives to the proposed Project without some
discussion of these twenty deferred mitigation measures.

Accordingly, the CSL(s determination that the proposed Project is the
Environmentally Superior alternative is not supported by substantial evidence.
The CSLC arbitrarily selected the proposed Project as the Environmentally
Superior alternative without fully considering the No Project and Restriet Lease
alternatives, because the DEIR failed to analyze any mitigation measures
associated with the only two alternatives considered in the DEIR. As the California
Supreme Court held in Citizens of Goleta Valley v. Board of Supervisors, the
discussion of mitigation measures and alternatives is the “core of an EIR."#* The
CSLC must prepare a revised DEIR that analyzes the twenty deferred mitigation
measures and recirculate it for public review.

10-15

% Id. at BS-5: ES-5,

“ DEIR, pp. E8-16; ES-17.

4 DEIR, Table ES-2 pp. E8-18.E5.25,

& Citizens of Goleta Valley, 52 Cal, 8d at 564,
A18T00%ey
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III. THE DEIR FAILS TO SATISFY CEQA’S PURPOSE AND GOALS

CEQA has two basie purposes, neither of which the DEIR satisfies. First,
CEQA 15 designed to inform decision makers and the publie about the potential,
significant environmental effects of a project.® CEQA requires that an agency
analyze potentially significant environmental impacts in an EIR.# The EIR must
not rely on scientifically outdated information to assess the significance of impacts.
and must instead result from “extensive research and mformation gathering”
including consultation with state and federal agencies, local officials, and the
interested public.® To be adequate. the EIR must evidence the lead ageney's good
faith effort at full disclosure.'® The EIR has been described as “an environmental
alarm bell” whose purpose it is to alert the public and its responsible officials to
environmental changes before they have reached ecological points of no return. ¥
Thus, the EIR protects not only the environment but also informed self-
government.'® The IJIR’s purpose is to inform responsible officials of the
environmental consequences of their decisions before those decisions are made,

The second purpose of CIEQA is to require public agencies to avoid, reduce or
prevent environmental damage when possible by requiring appropriate mitigation
measures and through the consideration of environmentally superior alternatives 4
The EIR serves to provide public agencies, and the public in general, with
imformation about the effect that a proposed project is likely to have on the
environment and to “identily ways that environmental damage can be avoided or
significantly reduced.”™ If a project has a significant effect on the environment, the
agency may approve the project only upon a finding that it has “eliminated or
substantially lessened all significant effects on the environment where feasible,”
and that any unavoidable significant effects on the environment are “acceptable due
to overriding concerns” specified in CEQA section 21081.%1 The DEIR fails to satisfy
these two basic purposes of CEQA.,

= CEQA Guidelines, § 15002, subd. (a)(1)

“ Pub, Resources Code, § 21000; CEQA Guidelines, § 16002,

“ Berkeley Keep Jets Over the Bay Comm. v, Board of Port Comm., 21 Cal. App, 4th 1544, 1367
(2001): see also Schaeffer Land Trust v. San Jose City Council. 215 Cal. App. 8d 612, 520 (1989).
 CEQRA Guidelines § 15151; see also Laurel Heights 1. 47 Cal. 8 576, 406 (1998)..

& County of Inye v. Yorty, 32 Cal App. 8d 795, 810 (1973) (nternal quotations omitted)
 Citizens of Goleta Valley v. Bd. of Supervisors, 52 Cal. 3d 563, 564 (1990} (citations omitted).
“ CEQA Guidelines, § 15002(a)(2)-(3): Berkelsy Keep Jots Cuver the Bay Comm., 91 Cal. App. 4th at
1554,

= OEQA Guudelines, § 15002, subd, (a)(2)

o CEQA Cuidelines § 15092, subd. (b)(2)(A)-(B).

21870060y
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A.  The DEIR Fails to Include All the Relevant Data in a Single
Report

As a preliminary matter. we hereby reserve our right to file supplemental
comments at a later date because the CSLC failed to make all documents referenced
in the DEIR available for review during the full comment period. The DEIR's
failure to incorporate and summarize all of the relevant information in the text of
the document in @ manner that is understandable to the public violates ClEQA's
disclosure requirements. CEQA expressly requires a lead agency to make all
referenced documents available to the public for the full comment period.52 The EIR
must be “a compilation of all relevant data into a single formal report . . . which
would facilitate both public input and the decisionmaking process,”»?

The DEIR failed to meet this most basic requirement of CEQA. In section 4.1
of the DEIR, it states that the probability estimates for tanker and barge spills from
vessel traffic accidents was based on data developed during the preparation of the
10-16 Unocal San Francisco Refinery Marine Terminal EIR (the 1994 Chambers Group
Ine. report).™ The report was not made available to the public during the entire
comment period, nor provided to us in response to our October 13, 2014 request for
immediate access to all documents referenced or relied upon in the DEIR. By
failing to provide the 1994 Chambers Group Inc. report, the CSLC impeded the
public from thoroughly assessing whether the potential impacts of oil spills was
accurately assessed, This error is amplified because the report is over 20 years old.
As Dr. MceGowan states in his comment letter. the data the agency relied upon is
not substantial evidence because it is more than 20 years old 5

Similarly, Table 4.2-1 of the DEIR summarizes the biotic communities found
in the Project area based upon the 1959 Arthur Smith report titled, The Natural
History of San Francisco Bay Region.®” This report was unavailable during the
entire comment period and not provided to us in response to our October 13, 2014
V¥ request for immediate access to all documents referenced or relied upon i the

%z Pub. Resources Code, § 21092(b)(1); see also CEQA Cuidelines, § 15087()(5).

% Russian Hill Improvement Association v. Board of Permit Appeals, 44 Cal. App. 3d 168, 188 (1876),
* DEIR, p. 4.1-35,

¥ Sep Adams, Broadwell, Joseph & Cardozo Request for Immediate Access, (heremafter *Request for
Tmmediate Access), sent Octaber 135, 2014, sttached as Attachment C.

% D, MeGowan Comments, p. 2

27 DEIR, Table 4.2-1, pp. 4.2-4; 4.2-5; see also DEIR, p. 9-18.

1187006y
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DEIR.® By failing to provide this report, the CSLC obstructed the public’s ability
to fully analyze whether the DEIR adequately addressed impacts to biological
resources. As Dr. MeGowan again states in his comment letter, the data from this
fifty vear old report is obsolete and thus does not constitute substantial evidence 5%

Public access to all supporting data for each section of the DEIR is critical for
an informed review of the DEIR. The CSLC failed to provide substantial evidence
to support its environmental conclusions presented in the Operational Safety and
Risk of Accidents and in the Biological Resources section of the DIEIR. The agency
also failed to provide all data relied upon during the full comment period.
Consequently, a revised DEIR that includes all of the relevant underlying data
must be prepared for public review and comment in order to be compliant under
CEQA.

B.  The Project Description in the DEIR is Inadequate

CEQA Guidelines section 15378 defines "project” to mean “the whole of an
action, which has a potential for resulting in either a direct physical change in the
environment, or a reasonably foreseeable indirect physical change in the
environment.”™ “The term “project” refers to the activity which is being approved
and which may be subject to several discretionary approvals by governmental
agencies. The term project does not mean each separate governmental approval.”st
Courts have explained that “[a] complete project deseription of a project has to
address not only the immediate environmental consequences of going forward with
the project, but also all "reasonably foreseeable consequence|s] of the initial
project.”® “Ifaln] ... EIR ... does not adequately apprise all interested parties of
the true scope of the project for intelligent weighing of the environmental
consequences of the project, informed decisionmaking cannot occur under CEQA
and the final ETR is inadequate as a matter of law.™

% Request for Immediate Access; see also Adams, Brondwell, Jaseph & Cardozo Publie Records Act
Request (hereinafter ' PRA Request’), sent Cetober 15, 2014, attached as Attachment D.

% Dr. MeGowan comments, p. 3.

“ CEQA Guwdelines, §16578,

“ CEQA Gudelines, 16378 subd, (c).

% Laurel Heights Improvement Association v. Regents of University of California, 47 Cal. 3d 376, 598
(1988) (emphagis added); see also Vineyard Aren Citizens for Responsible Growth, Ine, v, City of
Rancha Cordova, 40 Cal, 4th 412, 44950 (2007),

= Riverwateh v. Qivenhain Municipal Water Dist,, 170 Cal. App. 4th 1186, 1201 (2009).
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A The DEIR fails to meet CEQA’s requirements for an adequate project
description, by omitting from the analysis the reasonably foreseeable consequences
10-17 of the Avon Marine Oil Terminal [ease Consideration Project. In particular, the
con't DEIR fails to identify and analyze reasonably foresecable changes in crude imports

to the Avon Terminal.

In Communities for a Better Environment v. City of Richmond, the First
District Clourt of Appeal held that an EIR for a refinery project must disclose
whether the proposed project would allow the refinery to process heavier crude
where a change in feedstock is a reasonably foreseeable consequence of the proposed
10-18 project.t There, petitioners argued that the EIR was inadequate because the
project description failed to clearly and consistently state whether the project would
facilitate the future processing of heavier crudes at the refinery, and to analyze the
consequences of such a change.® In that case, the EIR acknowledged that the
proposed project would allow the refinery to process a wider range of crude oils,
including crude that contains a higher amount of sulfur and associated
contaminants ¢ However, the lead agency denied elaims that the refinery would
also be able to process heavier erudes than before *7 Petitioners pointed to
conflicting statements in the EIR and the project proponent’s SEC filings, as well as
the project proponent’s rejection of a permit limitation precluding the alteration of
the baseline crude slate mix, all of which suggested that the project would (contrary
to the lead agency’s claim) enable the refinery to process heavier crudes % The
court agreed with petitioner that a crude switch was reasonably foreseeable and
mvalidated the EIR “because the EIR's project description ... [was] inconsistent and
obscure as to whether the Project enables the Refinery to process heavier crudes,”®

Here, the DEIR suffers from a similar error. The DEIR presents conflicting
statements in the EIR about the type of oil imports occurring at the Avon Terminal,
First noting that the majority of imports and all crude oil imports occur at Tesoro’s
Amorco Marine Terminal ™ the DEIR then suggests crude oil is being imported at
v the Avon Terminal.™ This ambiguity is exacerbated by the DEIR's failure to place

A Commaunities for a Bettor Environment v. City of Richmond, 184 Cal. App. 4th 70, 89 (2010)
 See id. at 83.

% Sew id. pt 7677,

1 1d.

% Sew id. at 83-85.

% See id, at 88,

T DEIR, p. 21, note 5

" DEIR, p. 4.4-11,
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4 any limits on what the applicant can import. As a result, the DEIR leaves open the
possibility of future increases of imports to the Avon T'erminal.™ Dr. IF'ox contends
that “[t]his is a serious omission as there is nothing to prevent Tesoro from using
the Avon Terminal to import erude oil. This would significantly increase indirect
10-18 volatile organic compounds ("VOC ") and toxic air contaminants (“I'AC") emissions
con't (e.¢., benzene) from on-shore tanks.”™ Elevated VOC and TAC emissions, relative
to current feedstocks, would also result in increased VOC and TAC emissions when
transporting, storing and moving crude oils into and out of tanks and associated
equipment, such as pumps, connectors, and valves. ™

Dr. Fox goes on to explain that Bakken erudes have unique chemical and
physical characteristics that distinguish them from currently refined erudes.’®
These unique characteristics include high volatility, lammability, and elevated
concentrations of TACs and VOCs.?* Should the applicant choose to increase
Bakken crude imports, as it very well could under the cuarrent DEIR, the significant
environmental impacts to air quality and public health would not be analyzed in the
DEIR.”" Moreover, Dr. Fox notes that the Material Safety Data Sheets submitted
with Tesoro’s Vancouver Terminal Application additionally disclosed very high
concentrations of benzene in its crude oil. According to Dr. Fox, increased
concentrations of benzene means the crude is more volatile. ™

10-19

The Chief Executive Officer of Tesoro, Greg Goff, stated that Tesoro shipped
5,000 1o 7,000 bbl/day of Bakken into California in the first quarter of 2014 and the
Bakken supply is limited to10,000 bbl/day due to logistic constraints,”® According to
Dr. FFox, these numbers are consistent with known rail imports of Bakken to
¥ Tesoro's Martinez refinery,® which is supplied by the Avon Terminal 81 It is also

2 DEIR, p. 2.0 (*a small percentage of imports cecurs on an as-needed basis as discussed in Seetion

2.1.5)

@ Dr, Fox Comments, p. 9,

Wid at 11,

= Id.

™ Id.

"id. at 10,

= Id. at 9-10.

Q1 2014 Tesoro Corporation Barnings Conference Call (hereinafter referred to as *Q1 Conference

Call'). May 1, 2014, Goff response to Barclay questions at 28:10 — 28:47 mun, webcast available at:

httpifedgemedia-sarvercom/mipithSednzbian/en and transcript attached as Attachment E; see

generally Dr. Fox Comments, p. 12,

=.Q8 20135 Tesoro Corporation Barnings Conference Call, November 7, 2015 Transeript, George Goff
statements at p. 4 ("We also started taking up to 8 unit traing s month of Bakken crude cil into our
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A reasonably foreseeable that the Bakken crude could be supplied by a recently
permitted Global Partners rail-to-marine terminal in Oregon®® and the proposed
360,000 bbl/day rail-to-marine terminal facility at the Port of Vancouver in
Washington (Vancouver Terminal) that Tesoro is currently building with Savage
10-19 Companies.®? The Vancouver Terminal will import North American “cost-

con't advantaged” erudes by rail and export them by ship to California and Alaska. Dr.
Fox states that this terminal is “key” to Tesoro’s plans to import Bakken and other
cost advantaged crudes to its west coast refineries.™ And as explained already,
nothing in the DEIR limits the amount of “cost-advantaged” crudes the Avon
Terminal accepts.

Accordingly, substantial evidence shows that it is reasonably foreseeable that
the Project will involve a change in amount and quality of crude imported at the
Avon Terminal. The failure of the DEIR to analyze, let alone mitigate, any of the
potentially significant environmental impacts associated with Bakken crude
renders the DEIR inadequate. The CSLC must either expand its analysis to
encompass the reasonably foreseeable possibility that Bakken crude will be
imported to the Avon Terminal or condition the approval of the Project to prohibit
the import of Bakken and other similar light crudes.

Martinez refinery... we have the capacity to deliver nearly 850,000 barrels per month of Bakken erude
oil into our Martinez, Califormia refinery.”) and 11 (*..what we said was we can deliver three unit
trains per month into the Martinez or Golden Eagle refinery as well as some additional manifest cars
that we do, which allows us to maximize the use of the facilities. Az a result of that, it's 360,000

barrels per month al the pmasm time. ). av ax]ab]e at: hnp_,ﬂphx,mmgmm_
: ‘e, transcript attached as Attachment F; see

gennmllv Dr, F(N Comments, p. 12
* Dr. Fox Lommenl.s p. 12
“ See, e.g., Global Wins, Tesoro Waits on Bnngmg Bakken (Ol West, Blnombezg, .-\ugust 20, 2014,
i

Available at: http:ffwww . blc y -2 - -

tegore-waits himl and Rory ( arrull. E*«:lusuw “nhfurluu Gotting \loru Bakkan Crude b\ Barge lhnn
Rail. Reuters, October 23, 2014, Available at: hitp/iwww reyters com/articlefi2014/10/28/ys-
california-bakken-barge-id USKCNOIC1 TL201 41028 both attached as Attachment G and

Attachment H, respectively; see genemdly Dr. Fox Comments, p. 10,

= Dr, Fox Comments, p. 10

* Q1 Conference Call, supra, Goff responas to Barclay questions at 28:54 — 50:19 min
A8T-O06cy
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IV.  THE CSLC IMPROPERLY PIECEMEALED ENVIRONMENTAL
REVIEW OF THE PROJECT

CEQA defines “project” broadly to encompass the “whole of the action.”®® The
CEQA Guidelines state “the term ‘project’ has been interpreted to mean far more
than the ordinary dictionary definition of the term.”®® Any activity “which may
cause either a direct physical change in the environment, or a reasonably
foreseeable indirect physical change in the environment” constitutes a “project” or
the “whole of the action."s" This includes. but is not limited to, “later phases of the
project, and any secondary, support, or off-site features necessary for its
implementation. ™3 [f later phases or future activities are reasonably foreseeable
consequences of a proposed project. an agency must include a deseription of the
actions in the environmental review document and analyze their impacts 89

In performing its analysis, a lead ageney must not “piecemeal” or “segment” a
project by splitting it into two or more segments. This approach ensures “that
environmental considerations do not become submerged by chopping a large project
into many little ones, each with a potential impact on the environment, which
cumulatively may have disastrous consequences.”#°

Here, the DEIR improperly excluded emissions assoctated with on-shore
tanks that receive imported products ®1 The DEIR's failure to consider these
potentially significant environmental impacts directly violates 21100¢b)(1) of the
Public Resources Code, because VOU emissions from on-shore tanks are a
10-20 reasonably foresceable indirect or secondary effect™ caused by the Project. Even
the DEIR states in the Project Description that the objective of the Avon Terminal
is o transfer products between the Reflinery and/or on-shore tankage to ships
berthed at the Avon Terminal, or import Refinery feedstocks to upland storage
V¥ tanks that will later be transferred to Refinery process units * Admittedly then,

= Pub. Resources Code, §§ 210685, 21080(a); CEQA Guidelines, §8§ 15002(), 15003(h), 15165, 15378,
Appendix G,

= CEQA Guidelines, § 16002(b).

“' Pub. Resources Code, § 21065,

= CEQA Guidelines, Appendix (5

= Citizens Assn, for Sensible Development v, County of Inyo, 172 Cal, App, &1 151, 168 (1985),
“ Burbank-Glendale-Pasadena Airport Authority v. Hensler, 253 Cal, App. 3d 577, 592 (1891),
Bozung v. Local Agency Formation Commission, 15 Cal. 5d 255, 283-284 (1975).

* DEIR, p. 4.4-18,

2 CERA Gudelines § 15368{(a)(2),

“ DEIR, p. 2-1.
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2 the on-shore tanks are part of the Project. The CSLC illegally piccemealed the
10',20 Project by excluding from CEQA review reasonably foreseeable emissions associated
con't with on-shore tanks,

The agency further erred by concluding incorrectly and without substantial
evidence that emissions from these on-shore tanks are primarily driven by diurnal
temperature changes and atmospheric pressure conditions . ** As Dr. Fox makes
clear, emissions from on-shore tanks is primarily driven by the vapor pressure of
10-21 the material being stored in the tanks and handled by the fugitive components.®
Dr. Fox explains that the import of Bakken crude oils to the Avon Terminal would
lead to reasonably foreseeable significant environmental impacts from emissions
from on-shore tanks.” Thus, the DEIR must analyze the type and amount of crude
oil to be imported to the Avon Terminal.

The DEIR failed to analyze reasonably foreseeable direct and indirect
emissions associated with on-shore tanks because the CSLC illegally piecemealed
the Project. The agency also erred by coneluding, without substantial evidence, that
10-22 emissions are driven by weather and atmospheric pressure, not the vapor pressure
of the materials stored within them. For these reasons, the DEIR is fatally deficient
under CEQA. Accordingly, the DEIR must be revised to address these potentially
significant impacts or, alternatively. place restrictions on the type and amount of
crude oil imports that the Avon Terminal can receive.

V.  THE DEIR FAILS TO DISCLOSE OR ANALYZE ALL POTENTIALLY
SIGNIFICANT IMPACTS AND SIGNIFICANT ENVIRONMENTAL
IMPACTS OF THE PROJECT

An EIR must disclose all potentially significant adverse environmental
impacts of a project.®” As explained in an appellate court CEQA decision:

The EIR must demonstrate that the significant environmental impacts
of the proposed project were adequately investigated and discussed
and it must permit the significant effects of the project to be considered

“ DEIR, p. 44-18,

* Dr. Fox Comments, p. 10

= Id.

 Pub, Res, Code, § 2110031

* Friends of the Eel River v, Senoma County Water Agency, 108 Cal. App. 4th 859, 874 (2003)
AL8T.008ey
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in the full environmental context.*® We interpret this Guideline
broadly in order to "afford the fullest possible protection to the
environment."!°® In so doing, we ensure that the EIR's analysis of
significant effects, which is generated from this deseription of the
environmental context, is as accurate as possible 101

The DEIR for this Project fails to provide the legally required disclosure.
Among other things. the DEIR provides an inadequate baseline condition from
which to evaluate environmental significant and potentially significant impacts to
10-23 air quality, water quality, and biological resources,

The DEIR must be revised to address these impacts and re-circulated for
public review, CEQA requires re-circulation of an EIR when significant new
information is added to the EIR following public review but before certification .2
The Guidelines clarify that new information is significant if “the EIR is changed in
a way that deprives the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project” including. for example, “a
disclosure showing that . .. [a] new significant environmental impact would result
from the project.”19% The following new, significant environmental impacts would
result from the Project and must be addressed in a revised DEIR that is re-
circulated for publie review.

A.  The DEIR Must Be Revised To Disclose All Potentially
Significant and Significant Air Quality Impacts from Operation
of the Project

1. The DIEIR's Operational Emission Esiimates Are Underestimated,
Significant and Not Supported By Substantial Fuidence

10-24 According to Dr, Fox, the DEIR underestimated the maximum potential
increase in ship ealls during the lease period (140 vs. over 191) and overestimated
the number of ship calls during the "actual” baseline yvears (124 vs. 85),1% In doing
50, the DEIR erroneously claimed the Project would reduce emissions when in fact

“ Gudelines, § 16126, subd. ().

0 Kings County Farm Bureau v. City of Hanford, 221 Cal. App. 3d 592, 720 (1990)

161 See also Remy ot al, Guide to the Cal Environmental Quality Act (10th ed. 1989), pp. §74-376.
2 Pub. Res. Code, § 21092.1,

199 CEQA Guidelines, § 150885,

14 Dy, Fox Comments, p. 2 (emphases addad).
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they would be significantly increased.!™ When the more representative two-year
vessel call average is used to estimate pre-project baseline emissions, and the
DEIR's emission calceulations are otherwise used, the Project actually increases
emissiong, as summarized by Dr. Fox in Table 2,

Table 2.
Revised Emissions Based on
Revised Pre-Projeet (2012-2013 Baseline) Emissions (ton/yr)
) Nix PM10 | PM25 | VOC SOx
Pre-Project 79 66,1 23 23 3.4 214
Post-Project 11.2 93,3 3.9 3.2 4.8 30.3
Increase 3.3 27.2 1.0 0.9 1.4 8.9

The DEIR established significance thresholds of 15 ton/vr and 88 Ib/day for
three pollutants: VOCs, mono-nitrogen oxides ("NOx"), and particulate matter with
an aerodynamic diameter of 10 micrometers or less ("PMio7).'™ The DEIR then
concluded that “annual emissions from the baseline vear would decrease and,
therefore, no significance thresholds are expected to be exceeded.” " However, as
Dr. Fox explains, the DEIR only points to emissions in ton/vr and is entirely silent
on daily emissions. Dr. Fox analyzed the DEIR's emission increase caleulations
from a single ship eall. calculated in Appendix D of the DEIR and summarized here
in Table 4 below.

Table 4.
Revised Emissions Based on
Revised Ship Calls and Revised Per Ship EKmissions
0 NOx PM10 | PM2.5 VOO SOx

Tesoro Neg.Dec.
(Ib/day) 814 9,35(
DEIR, Appx. D (Ib/day) 186 1,65
Revised Emissions
(ton/yr) 43 496 9 7 18 17

~

1635 129 339 324
bo 53 80 GUE

bl

According to the DEIR, a ship call lasts about 24 hours, so Dr. Fox concluded
that the ship emissions estimated in the DEIR on page 4.4-11 are daily emissions.

106 DEIR, Table 4.4-3, p. 4.4-18,
1% DEIR, Table 4,43 p, 4.4-13,
107 id
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She contends the significance of these daily emissions should have been assessed in
the DEIR relative to the pre-Project daily emissions amount of zero,1% This she
explains, is the appropriate analysis because while the emissions from a single ship
call are the same in the pre- and post-Project periods, there will be many more days
where ships are called in the post-Project period than during the pre-Project
baseline period. Because the DEIR utilized the exceptionally high baseline year. it
erroncously concluded that the post-Project period would have less ship calls than
during the baseline period. When using the more representative baseline of 85 ship
calls annually, Dr. IFox finds that there were no ships called on 280 days (365-85 =
280) or 77% of the time. Therefore. she concludes that the DEIR's daily emission
merease analysis should have utilized a zero ship emissions baseline and compared
that with emissions from one ship in the post-Project period, When the more
representative baseline of 85 ship ealls is used, as opposed to the inflated 124 ship
calls. the ship emissions summarized above from Appendix E (Table 4) are actually
daily increases in emissions, not decreases as the DEIR concludes.

Dr. Fox goes on to explain that because Table 4 actually represents daily
increases in emissions, the daily emissions from these criteria pollutants greatly
exceeds the daily significance thresholds. For instance, the daily NOx emissions of
1.555 to 9,350 Ib/day greatly exceed the daily significance threshold of 88 Ib/day
adopted by the DEIR. Likewise, the revised daily VOC emissions of 339 Ib/day
exceed the DEIRs VOO significance threshold (339 vs, 85 Ibiday). Dr, Fox also
found that although the DEIR's VOO emissions of 80 Ib/iday are just under the
DEIR’s VOC significance threshold (80 vs. 85 Ib/day), she opines that VOC
emissgions would actually exceed the DEIR's significance thresholds if indirect
emissions [rom on-shore tanks were included in its analyses (see section VI of this
comment letter). This further exemplifies why CEQA prohibits the piecemealing of
projects - piecemealing hides significant environmental impacts that would
otherwise be apparent.

Dr. Fox then showed in Table 2 that annual emissions of all eriteria
pollutants increases as well when the more reasonable 85 vessel call baseline is
used. She presented substantial evidence that the increase in NOx emissions, 27.2
tonfyr, exceeds the DEIR's CEQA significance threshold of 15 ton/yvr by about a
factor of two. 1% Accordingly, Dr. Fox opines that the increase in NOx emissions due

1% D Fox Comments, p. &
I DEIR, p. 4.4-13.
A 8TO0%0y
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to the Project are “highly significant if estimated relative to ‘actual’ conditions at
the time that CEQA review commenced,”110

Table 2.
Revised Emissions Based on
Revised Pre-Project (2012-2013 Baseline) Emissions (ton/yr)
CO NOx PM10 PM2.5 VOC SOx
Pre-Project 79 66.1 2.3 2.3 3.4 214
Post-Project 11.2 93.3 33 3.2 4.8 30.3
Increase 33 27.2 1.0 0.9 1.4 8.9

In light of these significant errors underestimating the Project's operational
emissions, a revised DEIR analyzing the Project’s significant impacts on air quality
must be prepared. The revised DEIR must utilize a baseline that conforms to
CEQA Guidelines section 15125(a) and proposes all necessary mitigation measures
to reduce the Project’s significant air impacts to less than significant,

2 The DEIR Must Be Revised To Disclose the Project’s Significant
PM2.5 Emissions

The DEIR identifies particulate matter with an aerodynamic diameter of 2.5
micrometers or less ("PMz2") and particulate matter with an aerodynamiec diameter
of 10 micrometers or less ("PMiy”) as eriteria pollutants that poses a serious health
hazard. ' The DEIR’s summary of PMzsambient air quality data in the vicinity of
the Avon Terminal showed that the federal PMas standard was exceeded eight
times in 2011, once in 2012, and seven times in 2013 near the Terminal 12 Absent
from the DEIR, however, is the disclosure that the San Francisco Bay Area Air
Basin ("SFBAAB") is classified as “non-attainment” for California and national
ambient air quality standards for both PM2 s and PMy, standards 113 Dr. Fox
explains that the significance of the SFBAAB being non-attainment is that any
increases in PMz 5 emissions as a result of this Project could contribute to existing

110 Dr. Fox Comments, p. 4

L DEIR, pp. 44-2

112 DEIR, Table 4,441, p. 4.4.7,

1 g 201'5 An gl Dtmgnnuuns for ';Lull‘ Ambwnl /\u' Quulm Standards PM2.5, Available at:
[ sttached as Attachment |,
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4 exceedances of ambient PM:z s air quality standards in the vicinity of the Project,
which 1s a per se significant impact.! 11

In summarizing the PN jsand PM:sambient air quality data in the vicinity of
the Avon Terminal 1'% the DEIR acknowledges that “PM: s is considered even more
10',27 dangerous to human health than PMjo due to its ability to lodge more deeply into
con't Iung tissue." 1% Yet, despite recognizing the serious human health risks associated
with this eriteria pollutant, and notwithstanding the fact the SFBAAE is in non-
attainment of national and state ambient air quality standards, the DEIR fails to
evaluate the significance of increases in both PMio and PMzsas a result of the
Project’s inerease in ship calls over the lease period.

The DEIR did not establish a significance threshold for PM2 s stating that the
Bay Area Air Quality Management Distriet ("BAAQMD") recommended that CEQA
lead agencies continue to rely upon thresholds set forth in 1ts 1999 BAAQMD CEQA
Guidelines. 117 BAAQMD in fact only withdrew its recommendation of the updated
2010 CEQA Guidelines pending an appeal before the California Supreme Court.
IHowever, this appeal has nothing to do with the merits of the thresholds and is
narrowly focused on whether the adoption of these thresholds was a “project” under
CEQA.1'® Nevertheless, for purposes of this DEIR. the CSLC adopted the 1999
BAAQMD CEQA significance thresholds for NOx, VOCs, and PM s without
10-28 considering substantial evidence demonstrating that they are outdated and
incomplete, 119

Since the BAAQMD adopted the 1999 CEQA guidance. Dr. Fox explains that
significant changes have occurred in the SFBAAB that affect air quality,
warranting use of a more reasonable threshold of significance for NOx. VOCSs and
PM 6,120 Ambient air quality standards have become more stringent and new
pollutants, PMzsand lead, have been added to federal and state ambient air quality
standards. The BAAQMD updated its CEQA significance thresholds precsely to
address these significant developments in air quality, recognizing that the 1999
v thresholds were outdated by omitting important criteria pollutants and too high to

11 Dr. Fox Comments, p. 8.
U5 DEIR, pp. 4.4-2; 4.4.7.
¢ DEIR, p. 4.4-4,

W ld at44-15

1 7 at 4.4-8, note 1,

118 I at 4.4.8.

190 Dy, Fox Comments. p. §
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4 adequately protect ambient air quality. Dr. Fox presented Table 5 in her comment
letter to highlight the significant differences between the 1999 and 2010 BAAQMI»
CEQA significant thresholds. That table is recreated below.

Table 5.
Comparison of
10-28 BAAQMD CEQA Significance Thresholds
con'’t Adopted in 1999 and 2010

ANNUAL DAILY
(ton/yr) (Ib/day)
1999 2010 1999 2010

voco 15 10 85 64

NoOx 15 10 85 54
PM10 15 15 85 82
PM2.5 - 10 - 54

The DEIR's attempt to find refuge in the lack of significance thresholds in
BAAQMD's 1999 CEQA Guidelines for PMzs does not save the agency from
conducting an impact analysis for this criteria pollutant under CEQA. Indeed, the
CSLC was fully authorized to develop its own threshold. CEQA Guidelines Section
15064 .7 states that “[elach agency is encouraged to develop and publish thresholds
of significance that the agency uses in the determination of the significance of
environmental effects.”'2 The CSLC could have established significance thresholds
of PM: s using the established thresholds of numerous other air districts throughout
the state.122 For example, the South (Coast Air Quality Management District
("SCAQMD") has established two PM2ssignificance thresholds - a regional
threshold of 55 Ib/day and localized thresholds, reported in lookup tables as a
function of location, receptor distancs, and project size.’® These localized
¥ thresholds range from | Ib/day to 46 Ib/day, based on the size of the source and its

21 CEQA Guidelines, § 15084.7; see also Pub, Res, Code, § 21082 (directing ngencies (o adopt
procedures and critera for evaluating projects).
= Dr. Fox Comments, P &
S DEIR, pp. 44-2; 4.4.7
= SCAQMD, Final - Methodolng) to Caleulate Particulate Matter (PM) 2.5 and PM 2.6 Significanca
’l'hrnshold Uclobex 2006, aunhble at: mmmmmmul_
3 ) : Sitte umulmn.mullrr (pm)-2 G-significance.
¢ attached as

.-\tmchment J
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10-28 distance to the nearest receptor. The Mendocino County Air Quality Management
B District (‘MCAQMD") also has established a PMzs CEQA significance threshold of
con’t 54 Ib/day.124

According to Dr. Fox, the Project’s daily increase in PM 5 emissions, as
estimated in the DEIR. is slightly less than the MCAQMD, BAAQMD, and
SCAQMD regional thresholds (53 Ib/day v. 54 and 55 Ib/day), but exceeds the upper
end of the range of the SCAQMD's localized thresholds (53 Ib/day > 46 Ib/day).1%5
But when the Project’s daily increase in PM:s emissions is revised according to Dr.
10-29 Fox's much more reasonable vessel call average (85 OGV), the Project significantly

B exceeds the daily regional PM: s thresholds established by all three air distriets (129
Ib/day = 54-55 Ib/day),'*®* Substantial evidence therefore indicates that PMy 5
emissions are significant when properly evaluated under CEQA using significance
thresholds established by numerous other air districts and under the updated
BAAQMD threshold guidelines, Dr. Fox contends that these elevated levels should
at the very least trigger a re-evaluation of the emission calculations to assure that
reasonably foreseeable impacts have been calculated.

Besides, the DEIR states that “[flor purposes of this analysis, an impact was
considered to be significant and to require mitigation if it would resultin .. . a
considerable net increase of any eriteria pollutant for which the Project region is
non-attainment under an applicable federal or State ambient air quality standard . .
127 As discussed above, violations of the federal PM:sstandards have been

10-30 recorded in the Project vicinity and the area is non-attainment for both federal and
state PMzsstandards. Thus, this eriterion applies to the Project. According to Dr.
Fox's analyses, she presented substantial evidence in Table 3 and Table 4 (recreated
here below) that the Project would increase PMayemissions by 53 to 129 Ib/day124
and 2.8 ton/vr!®® to 7 ton/vr. 13 Dr. Fox concludes these are “considerable net
increases” under the DEIR's own criteria that should have been found significant

Y and therefore requiring mitigation under CEQA.

124 MCAQMD, Adopted Air Quality CEQA thresholds of Significance, June 2, 2010, available at:
hitp:fwwwv.co.mendooino. oo nalsgmdipd! fleaMCAQMDCE QARecsnendations.pdf, attached as
Attachment K
1% Dr. Fox Comments, p, #
1% Jd. at. 5
|7 DEIR, p. 4.4-15 (emphasia added).
128 See Dr. Fox Comments, Table 4, p. 5,
128 See Dr, Fox Comments, Table 3, p. 4,
120 See Dr. Fox Comments, Table 4, p. 6,
SEBT-006ey
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A Table 3.
Revised Emissions Based on
Revised Pre- and Post-Project Ship Calls (ton/yr)

(0) NOx PM10 | PM25 VOC SOx
Pre-Project 79 66,1 2.3 23 34 214
10-30 Post-Project | 17.8 | 1486 | 53 5.1 76 | 482
con't Increase 9.9 82.5 3.0 2.8 4.2 26.8

Table 4.

Revised Emissions Based on
Revised Ship Calls and Revised Per Ship Emissions

CO NOx PM10 | PM2.5 VOC SOx
Tesoro Neg.Dece.
(Ib/dav) 814 9.350 163 129 339 524
DEIR, Appx. D (Ib/day) 186 1.555 55 53 80 UK
Revised Emissions
(ton/yr) 43 496 9 7 18 17

In light of the existing levels of excess PMys in the SFBAAB, and as shown by
Dr. Fox, substantial evidence indicates that the Project will result in significant,
10-31 unmitigated emissions of _PM: .-;‘in the region_. This pollutant. if left t}nmitigﬁtt&d.
has the potential to negatively impact labor involved with construction of the
Project and communities living nearby the Avon Terminal. The CSLC must prepare
a revised DEIR which analyzes the Projeet’s significant adverse public health
impacts associated with PM: ;s emissions and include in its analysis all necessary
mitigation measures that reduce the Project’s potentially significant impacts to less
than significant.

B.  The DEIR Must Be Revised To Disclose All Significant and
Potentially Significant Water Quality Impacts from the
Operation of the Project

1 The DEIR Underestimates the Risk of an Oil Spill in the San
Francisco Bay Estuary

10-32 According to Dr. McGowan, the DEIR's analysis of the risks of an o1l spill
into the San Francisco Bay as a result of this Project is flawed. Dr, McGowan

JL8TO0%0y
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4 coxplains that the DEIR understates the possible impacts of oil spills by using a
mean average to summarize the frequency of spills, relies upon outdated reports,
arbitrarily choosing to measure oil spills of 10,000 gallons or larger, and by

10-32 estimating the risk of Avon-related shipping accidents by erroneously comparing
con’t Avon Terminal shipping traffic with all shipping traffic in the San Francisco Bay %1

For the reasons explained below, Dr. McGowan concludes that the CSLC must
prepare a reviged DEIR that addresses these fatal errors.

The DIIR uses the expected mean time between spills inside and outside the
San Francisco Bay in order to summarize the frequency of spills occurring.*32 Table
4.1-9 presents the expected mean time between spills for three sizes: 238 barrels,
1.000 barrels, and 10,000 barrels.'™ According to Dr. McGowan, the CSLC's use of
the statistic "mean” understates the frequency of the Project’s oil spills because the
use of the mean time skews the “middle” value toward the long time between
10-33 spill‘s.m An average is therefore hjgl}ly susceptible to being skewed by a s.ingle.
outlier. Instead, Dr. MeGowan explains that a better measure of frequency of oil
spills would be the median time.!® The median would give a more representative
expected time estimate between spills, better predict the frequency of future oil
spills, and avoid being skewed by any outliers. Dr. MeGowan therefore concludes
that in order to better represent the risk of spills. the DEIR must be revised by
replacing the “mean” frequency time with the “median.”

Next, Dr. MeGowan explains that the DEIR's oil spill risk assessment is
imadequate under CEQA because it relies on an outdated 1994 Chambers Group
Ine. report. This report is more than twenty yvears old and fails to constitute
substantial evidence under CEQA. As a result, Dr. McGowan contends that the

DEIR's conclusions regarding potential impacts from an oil spill are entirely
10-34 S e A
unsupported, Because all oil spills in U.S. water must be reported to the U.S. Coast
Guard, ¥ this data was available online to the CSLC for the years 1990 through
2014.1*7 The CSLC must prepare a revised DEIR which uses more recent data
available regarding oil spills.

=L Dy, MeGowan Comments, pp. 2.3,
1% DEIR, Table 4.1-9, p. 4.1-47,

= Id.

™ Dr. MeGowan Comments, p. 2.

126 Id,

L &

151 United States Coast Guard's National Response Center, available at: httpu/fwww nre useg il
AL8T-006ey
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The DEIR in Table 4.1-9 also underreported the frequency of oil spills by
erroneously choosing to measure only spills of 238 barrels (10,000 gallons) or larger.
No substantial evidence supports this selection. Dr. McGowan contends that many
of the spills reported to the U.S. Coast Guard are smaller than 238 barrels!s® and
that smaller oil spills can still have significant adverse environmental impacts.12?
10-35 Dr. MeGowan contends that the DEIR's arbitrary selection of 238 barrels
underreports the frequency of spills by disregarding all gpills below 238 barrels. 149
As a result, the DEIR's conelusion that there 18 a 36 year interval between oil spills
is inaccurate and unsupported by substantial evidence.'*! The CSLC must revise
the DEIR to discuss the chronie impact of more frequent smaller oil spills that can
have substantial environmental impacts to the San Francisco Bay.

Lastly, Dr. MeGowan finds that the DEIR is inadequate because it caleulated
the risk of Avon-related accidents by comparing the distance traveled of all shipping
traffic relative to the distance traveled by Avon-related shipping traffic.!4? There is
no substantial evidence provided in the DEIR that supports the agency's analysis
that the relative distance traveled is an accurate assessment of Avon-related spills.
Dr. MeGGowan explains that the actual frequency of Avon-related shipping accidents

10-36 must be compared to the total frequency of accidents and then scaled by distance.
He contends that his approach better accounts for the fact that the vessels calling
on the Avon Terminal may need more (or less) stringent risk reduction and
mitigation measures than other vessels not calling on the Avon Terminal due to the
variety of ships using the San Francisco Bay. 1 To adequately assess the risk of oil
spills into the San Francisco Bay as a result of the Project, the DEIR must be
revised to include the actual frequencies and sizes of all Avon-related oil spills into
the San Francisco Bay over the last 30-vear lease,

12 Dr. MeCowan Comments, p, 3.
128 Id. at 2.
1 See, e.g,, ISC'G National Response Center 20138 Report, Seq. No, 1055065, reporling one gallon of
otl spilled from Tesoro pipeline into Martinez waterway, avalable at:
s POIAFilea/CY
I DEIR, Table 4.1-9, p. 4.1.47,
WIDEIR, p. 4.1.47
18 Dy, MeGowan Comments, p, 3
HL8TO0%0cy
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2. The DEIR Acknowledges But Fails to Analyze All Potentially
Significant Impacts Relating to Sea Level Rise

The DEIR acknowledges that the impacts of climate change are expected to
alter the San Francisco Bay Estuary ecosystem by “inundating and eroding
shoreline areas. "' Sea level could be up to eighteen inches higher by 2050 than
levels measured in 2000.79% Although the DEIR states it considered the effects of
10-37 seq level rise on operations, Dr. Gowan states that the DEIR is barren on any
analysis concerning the severity and possible impacts of sea level rige to the
structural and operational elements of the Avon Terminal '8 Since the 30-year
lease will almost run through the projected 20560 estimates, the DEIR must be
revised to include a much more thorough analysis regarding climate change and
sea-level rise.

3. The DEIR Failed to Disclose and Analyze Impacts to Water
Quality Associated with Firefighting Water & IFoam Systems

The DEIR states that the Avon Terminal is equipped with firewater and foam
systems that can be activated in the event of a fire at the Terminal Y7 The DEIR
discloses the following equipment associated with the fire prevention. detection and
suppression systems: two 4,000-gallon-per-minute (GPM) firewater pumps with
diesel drivers, each with an approximately 1,000-gallon fuel tank and a backup
emergency generator: two 1.500-GPM elevated tower monitors with foam skids:
local and remote-actuated motor-operated emergency shutdown valves at the Berth
1A piping manifolds and at the existing valve station; an automated fire detection
10-38 system; booster pump: offshore firewater pump that takes suction from Suisun Bay;
firewater supplied by the Refinery; automatic and manual fire alarms; vendor-
supplied controls for new firewater pumps and elevated monitors: multiple hose
reels. monitors (portable and fixed), hydrants. and foam drums: multiple portable
and wheeled dry chemieal extinguishers at the Avon Terminal; and an
uninterruptible power supply system.'8

Absgent from the DEIR is any consideration of potentially significant
¥ environmental impacts associated with the firewater and foam systems. [t is

M DEIR. p. 4,510,

1 I,

HE Dr. MeGownn Comments, p. b.
W7 DEIR, p. 246,

18 DEIR, pp. 2-15; 2-46.
J8TO06ey
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A reasonable to assume that two diesel-driven firewater pumps that spray an
estimated 4,000-GPM and take water from the Suisun Bay would have a potentially
significant environmental impaet in the region. Moreover, the CSLC was aware of
these potentially significant environmental impacts from firewater discharge
because, in 2007, the agency analyzed impacts associated with firewater discharge
10-38 for the Chevron Long Wharf Marine Oil Terminal Lease Consideration project.14#
con’t In that EIR, the CSLC identified firewater discharged that would occur during tests
and/or maintenance on the fire protection system could have adverse impacts to
marine water quality. Although it concluded that treatment of such water at the
relinery would minimize impacts to less than significant, the Long Wharf EIR
demonstrates that the CSLC erred in the Avon Terminal DEIR by neither disclosing
or analyzing potentially significant environmental impacts from firewater
discharge '™ The CSLC also noted in the Long Wharf EIR that the “[t]esting of
firowater systems is a necessary safety precaution . . " for the Long Wharf Marine
Oil Terminal 15!

Likewise, the testing of firewater systems and foam spray at the Avon
Terminal is a necessary safety precaution. [t would be unreasonable to assume that
these systems would be left untested during the 30-year lease period. Moreover,
unlike the Long Wharf Marine Terminal, the Project includes foam spray that may
have significant environmental impacts to the environment. Accordingly, the CSLC
was obligated under CEQA to identify potentially significant environmental effects
from [irewater and foam discharge, and propose feasible mitigation measures or
alternatives that may reduce or avoid them. The CSLC must prepare a revised
DEIR which discloses. analyzes, and mitigates significant impacts to water quality
from the Project’s [ire suppression system.

VI. THE MITIGATION MEASURES PROPOSED IN THE DEIR ARE
INADEQUATE AND UNENFORCEABLE

(CEQA prohibits agencies from approving projects with significant
environmental impacts when feasible mitigation measures can substantially lessen
or avoid such impacts.’® An agency may not approve a project unless it has
"le]liminated or substantially lessened all significant effects on the environment

18 CSLC, Draft Environmental Impact Report for the Chevron Long Wharf Marine Cil Terminal
Lease Consideration, Section 4.2, p. 4 2-89, attached as Attachment L,

160 7ql,

IE! Id,

182 Pub. Resources Code, § 21002,

A8T-008ey
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where feasible.”t55 The mitigation measures that are adopted by the agency must
be enforceable through conditions of approval. contracts, or other means that are
legally binding.'™ Incorporating mitigation measures into conditions of approval
ensures that the measures will be implemented, not merely adopted and ignored 1%
Therefore, a project proponent’'s agreement to a mitigation measure, by itself, sn
msuflicient under CEQA. The mitigation measure must be adopted in a way that
makes it an enforceable agreement that actually mitigates the significant
environmental impact.!'® The DEIR contains numerous mitigation measures that
are unenforceable, ineffective, and therefore inadequate under CEQA,

Al MM WQ-3 Is Unenforceable And Inadequate Under CEQA

The DEIR acknowledges that the San Francisco Bay Estuary is one of the
most invaded estuaries in the world.'®" According to the DEIR. vessels may
discharge properly managed, segregated ballast water from segregated ballast
tanks into the San Francisco Bay Estuary as they take on product from the Avon
Terminal.!® The DEIR recognizes that this discharged segregated ballast water
has the potential to contain a variety of harmful substances, most notably
nonindigenous aquatic species ((NAS™).1% To inhibit the introduction and spread of
NAS in California, the Coastal Ecosystems Protection Act of 2006 established
10-39 performance standards for the discharge of ballast water, which are administered
by the CSLC. The DEIR then concludes that the introduction of new NAS from
discharged segregated ballast water as a result of continued Avon Terminal
operation will likely remain significant and unavoidable 150

As described by Dr. MeGowan in his comments and summarized in the
following paragraph. mitigation measure WQ-2 only requires that the applicant
“advise” agents and representatives of the shipping company about applicable
regulations.’¥! According to Dr. McGowan, this mitigation measure is inadequate to
v ensure that vessels actually comply with ballast water discharge regulations.

22 CEQA Guidelines, § 15092 subd. (b)2).

I3 Pub. Resources Code, § 21081 6(b).

100 Faderation of Hillside & Canyon Ass'nis v, City of Los Angeles, 83 CA dth 1252, 1251 (2000).
5 Woodward Park Homeowners Ass'n v, City of Fresno, 160 CA 4th 688, 730 (2007,

€7 DEIR, p. 4.5-33,

150 Jd. at 4.5-30

I8 7o, at 4,331,

160 Jdl, at 4.5-34

11 Dy MeGowan Comments, p. 5.

41870060y
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Ar Notifving ship operators does not ensure compliance. Dr. MeCGowan states that that
the DEIR must be revised to include mitigation measures that “require vessels to
comply with the required laws and regulations before they can berth at the Avon
Terminal."**2 Dr. McGowan notes that the DEIR's MM WQ-6 i2 an example of a
10-39 mitigation measure that ensures vessels berthing at the Avon Terminal comply
con't with applicable regulations. Per mitigation measure WQ-6, Tesoro must reguire all
representatives of vessels berthing at the Avon Terminal provide documentation
certifving that their vessel is in compliance with the 2001 International Maritime
Organization Convention on the Control of Harmful Antifouling Systems on Ships
and other applicable regulations. Accordingly, the CSLC is required to prepare a
revised DEIR which includes an enforceable mitigation measure that ensures all
vessels calling on the Avon Terminal certify compliance with the established
performance standards for discharging segregated ballast water into the San
Francisco Bay Estuary.

B. MM WQ-5 Is Unenforceable And Inadequate Under CEQA

While mitigation measure WQ-b ensures that vesgels comply with applicable
regulations, the measure is unenforceable because it only requires the applicant to
prepare and maintain current, a fact sheet of the Marine Invasive
Species Act of 2003 (MISA), and to provide it to all vessels calling at the Avon
Terminal ¥ Dr. McGowan again explains that informing vessel agents of
10-40 applicable regulations and standards is inadequate under CEQA 1o mitigate the
significant environmental impacts associated with biofueling.!'® Nothing in this
mitigation measure ensures compliance with MISA., The DEIR must be revised to
include a mitigation measure that requires vessels to comply with the required laws
and regulations associated with biofueling before they can berth at the Avon
Terminal.

VII. CONCLUSION

The DEIR is inadequate and must be withdrawn, We urge the CSLC 1o
prepare and circulate a revised DEIR which includes a complete Project description
10-41 and an accurate environmental baseline upon which to measure the whole Project’s
reasonably foreseeable impacts. The revised DEIR must also identify all of the

122 Id, {emphasis added)

199 DEIR, p. 4.5-33

184 D, MeGowan Comments, p. 5.
A187-0060v

Tesoro Avon Marine Oil Terminal [1-140 January 2015
Lease Consideration Project Final EIR



Responses to Comments

November 13, 2014
Page 32

Project’s potentially significant impacts, and incorporate all necessary and feasible
mitigation measures into the Project to reduce and avoid the Project’s significant
10-41 impacts on the environment and on neighboring communities. Finally, the revised
con't DEIR must analyze feasible mitigation to reduce impacts from the alternatives, in
addition to the Project.

We thank you for the opportunity to provide these comments on the DEIR.

Sincerely,
dam J, Reégele
AdR:clv
Attachments
3187-006cv
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Phyilis Fox, Ph.D., QEP, PE, DEE
745 White Pine Ave.
Rockledge, FL 32955

321-626-6885

November 10, 2014

Adam Regele

Adams Broadwell Joseph & Cardozo
601 Gateway Boulevard, Suite 1000
South San Francisco, CA 94080-7037

Per your request, T have reviewed the Draft Environmental Impact Report (DEIR)' for the
Tesoro Avon Marine Oil Terminal Lease Consideration (Project). The Avon Marine Terminal
consists of Berths 1 and 5. The Project would decommission Berth 5, which is not currently
operational, and replace Berth 1 with Berth 1A, which would be operationally equivalent. DEIR.
pp. 2-16/17.

Emissions Were Underestimated And Are Significant

The DEIR estimated that VOC. NOx and PM1¢ emissions would decrease during the 30-
vear lease period compared to the baseline. DEIR, Table 4.4-3. The decrease was estimated as
the difference between pre-project (baseline) and post-project (future) emissions, as follows:

Increase in Emissions = Post-Project Enissions — Pre-Project Emissions (1)

Emissions were first calculated for a single 114,000 dead weight ton (DWT) vessel.
DEIR. Appx. D, pdf 43. This would likely be a Panamax ship with a typical capacity of about
140.000 bbL. The DEIR then multiplied these per ship emissions by the number of ship calls
10-42 during the post-project and pre-project periods, converted the results 1o tons per day by assuming
each ship call lasted about 24 hours, and subtracted post-project emissions from pre-project
emissions per Equation (1), This resulted in a decrease in emissions of all pollutants. DEIR,
Table 4.4-3.

However. the DEIR overestimated the number of ship calls in the pre-project period.
underestimated the number of ship calls in post-project period. and underestimated the emissions
from each ship call. These three errors resulted in a significant underestimate in the change in
emissions due to the Project, Each of these issues is discussed below, and the emissions are
revised to correct these errors.

! California State Lands Commission, Draft Environmental Impact Report (DEIR) for the Tesora Avon Marine O1l
Termtinal Lease Consideration, September 2014, Available at
http www sle.ca govidivision_pages DEPM Reparte/ Avon'Avon htm],
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The DEIR Underestimated Ship Calls In Post-Project Period

‘The post-project emissions should be the maximum emissions that can be released as a
result of the project. If project emissions are limited by permit, the permit limits are used as the
post-project emissions. In the absence of permit limits, the physical capacity of the subject
equipment is used to estimate post-project emissions.

The DEIR underestimated the number of ship calls during the lease period and thus
significantly underestimated the increase in emissions. Post-project emissions were estimated
assuming 120 ship calls per year during the 30-vear lease renewal period. This choice was based
on what the DEIR describes as the “anticipated maximum™ (DEIR, pp. 4.1-3, 4.4-10) or the
“projected maximum number of vessel calls over the lease renewal period.” DEIR, Appx. D. pdf
3. The DEIR does not otherwise explain how it arrived at 120 ship calls during the lease period
and thus fails as an informational document under CEQA,

Post-project emissions are the maximum emissions that can be released as a result of a
10-43 project and are typically based on permit limits when available. The throughput of Berth |
(which will be replaced by functionally equivalent Berth 1A) is limited by Title V permit to
30,000,000 barrels per 12 consecutive months.” DEIR, p. 4.4-10. Each ship would carry about
140,000 bbl. the capacity of a typical 114.000 DWT Panamax ship. Thus. the Title V Permut
would allow up to 214 ship calls per vear.' Alternatively. the Avon Terminal throughput data in
DEIR Table 2-5 indicates that the average ship that called on the Termunal in 2013 carried
136,700 bbls.! Using this value, the Title V Permit would allow up to 191 ship calls.

If the lower of these two permit-limit-based, post-project. ship-call estimates (191, 214)
is used to calculate post-project emissions, and the DEIR s emission calculations are otherwise
used, the Project would increase emissions as summarized in Table 1. This table shows that
annual emissions of all criteria pollutants increase. The increase in NOx emissions, 52 ton/yr,
exceeds the DEIR's NOx CEQA significance threshold of 15 ton/yr (DEIR, p. 4.4-13) by over a
factor of three. The increase would be even greater if the capacity of a typical Panamax ship. the
most likely ship to call. were used. Thus. the increase in NOx emissions due to the Project is
v highly significant if evaluated using permitted Berth 1 throughput.

I BAAQMD, Final Major Facility Review Permit, Tesoro Refining and Marketing Company, Facility #B2758 &
Facility #B2759, June 28, 2011 See pdf 1: Table IT Al, S-#100. Berth 1: 30,000 Kobl'yr and Berth 5: 15.000
Kbbl/yr

3 Ship calls per vear allowed by Title V permit: 30,000,000 bbl'yr+ 140,000 bblship = 214 shipsivr.

' DEIR Table 2.5 indicates that 12,848,785 bbl were impocted at the Avon Terminal. Table 2.4 indicates there were
82 ship calls m 2013, Thus, the typical ship camed: 12.848.785 bbl'82 shups = 156,693 bbl/ship.

3 Ship calls per vear allowed by Title V permit based on Avon Terminal throughput (DEIR, Table 2-5) and ship call
(DEIR. Table 2-4) data: 30,000,000 hblyr= 156,700 bbl/ship ~ 191 shipsfyr.

2
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con’t

10-44

Table 1.
Revised Emissions for 191 Post-Project Ship Calls (ton/vr)
cO NOx PM10 PM2.5 VOC SOx
Pre-Project 11.5 56.4 34 33 45 313
Post-Project 17.8 148.6 53 51 1.6 48.2
Increase 6.3 52.2 1.9 1.8 2.7 16.9

The DEIR Overestimated Ship Calls In Pre-Project Period

The pre-project or baseline emissions are the “actual™ emissions as they exist at the time
environmental analysis is commenced, without the project. They are typically calculated as
annual average emissions in the two vears preceding the start of environmental review, unless
there are unusual circumstances, such as a lull or spike that occurred during that period, In that
case. a much longer period of record is examined and presented in the CEQA document to
support the selection of a different baseline period or averaging convention. together with a
discussion of the altemnate choice.

The DEIR used the average number of ship calls from 2004 to 2013 at both Berths | and
5 as the Project baseline. or an average of 124 ship calls to estimate baseline emissions. DEIR,
Table 2-4. pp. 2.4-9/10, and Appx. D. A 10-vear baseline does not accurately portray the
“actual” conditions at the start of CEQA review. as it includes a six vear period when both berths
were being used. Berth 3 has not been used since 2009. Thus. a 10-vear period that includes
Berth 3 operation does not accurately capture “actual” conditions at the time CEQA review was
started. A more accurate representation of “actual™ conditions is the two yvears immediately
prior to CEQA review. or 2012 and 2013. The average number of ship calls during these years
was 85. DEIR. Table 2-4. Thus, the Project could potentially increase ship calls from 85 per
year to 140, assuming the DEIR’s post-project ship-call estimate.

If 85 ship calls are used to estimate pre-project baseline emissions, and the DEIR 's
emission calculations are otherwise used. the Project would increase emissions as summarized in
Table 2. This table shows that annual emissions of all criteria pollutants increase. The increase
i NOX emissions, 27 ton/yr. exceeds the DEIR's CEQA significance threshold of 15 ton/yr
(DEIR, p. 4.4-13) by about a factor of two. Thus, the increase in NOX emissions due to the
Project are highly significant if estimated relative 1o “actual” conditions at the time that CEQA
review commenced.
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Table 2.
Revised Emissions Based on
Revised Pre-Project (2012-2013 Baseline) Emissions (fon/vr)

CcO NOx PM10 PM2.5 VOC SOx
Pre-Project 7.9 66.1 2.3 2.3 34 214
Post-Project 112 93.3 33 3.2 4.8 303
Increase 33 27.2 10 0.9 L4 8.9

Revised Annual Emissions Based on Permit Limits and 2012-2013 Baseline

The DEIR underestimated the maximum potential increase in ship calls during the lease
period (140 vs. 191+) and overestimated the number of ship calls during the “actual” baseline
vears (124 vs, 85). These two errors resulted in erroneously claiming the Project would reduce
emissions (DEIR. Table 4.4-3) when it actually would significantly increase emissions. The
revised emissions. correcting both of these errors. and otherwise using all of the DEIR s
assumptions, are summarized in Table 3. This table shows that the Project would increase all
criteria pollutants. The increase in NOx exceeds the DEIR s significance threshold of 15 ton/vr
by a factor of four and is highly significant. This is a significant impact that was not disclosed
and mitigated in the DEIR.

Table 3.
Revised Emissions Based on
Revised Pre- and Post-Project Ship Calls (ton/yr)
CcO NOx PM10 PM2.5 VOC SOx
Pre-Project 79 66.1 2.3 2.3 3.4 214
Post-Project 17.8 148.6 5.3 5.1 7.6 48,2
Increase 9.9 82.5 3.0 2.8 4.2 26.8

The DEIR estimated emissions from a single ship call in Appendix D. These emissions
were then multiplied by the number of ship-call davs in the pre-project and post-project periods
as discussed above to estimate the change in emissions. The ship-call emissions estimated in the
DEIR are much lower than the ship-call emissions recently estimated for another similar Tesoro
Project, the Initial Study and Draft Negative Declaration (Neg.Dec.) prepared by the South Coast
Air Quality Management District (SCAQMD) for the Tesoro Storage Tank Replacement and
Modification Project.® These two sets of ship-call emissions (for comparable Panamax ships) are
compared in Table 4. I used the SCAQMD ship-call emissions to estimate the increase in

¢ South Coast A Quality Management District (SCAQMD), Notice of Intens to Adopt a Draft Negative
Declamtion, Tesoro Storage Tank Replacement and Modification Project, April 23, 2014
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emissions due 10 this Project, using the revised number of pre-project and post-project ship calls
as discussed above, This analysis shows that anmmual VOC emissions are additionally significant
(18 vs 15 ton/vr).

Table 4.
Revised Emissions Based on
Revised Ship Calls and Revised Per Ship Emissions

CO NOx PM10 | PM2.5 VOC SOx

Tesoro Neg.Dec. (Ib/day) 814 9,350 163 129 339 324
DEIR, Appx. D (Ib/day) 186 1,555 55 53 80 504
Revised Emissions
(ton/yr) 43 496 9 7 18 17

The DEIR should revisit its per-ship emission calculations and resolve the significant
discrepancy between these two sets of ship-call emissions.

The DEIR established significance thresholds of 135 ton/vr and 88 1b/day for three
pollutants — VOCs. NOx. and PM10. DEIR. p. 4.4-13. The DEIR concluded that “annual
emissions from the baseline year would decrease and, therefore. no significance thresholds are
expected to be exceeded.” DEIR, Table 4.4-3 & p. 4.4-13. However, the DEIR only points to
emissions in ton/yr and is silent on daily emissions.

The starting point for the DEIRs emission increase calculations is the emissions from a
single ship call. calculated in Appendix D and summarized in Table 4. These emissions are:

e CO: 186 Ibs

e NOx: 1,355 Ibs
e PMI10: 551bs

e PM25: 531bs
e VOC: 80 Ibs

o SOx: 504 Ibs

A ship call lasts about 24 hours. Thus. the ship emissions estimated in the DEIR are daily
emissions. The significance of these daily emissions should have been assessed in the DEIR
relative 1o pre-project daily emissions of zero.

While the emissions from a single ship call are the same in the pre- and post-project
periods, there will be many more days in the post-project period with ship calls than during the
pre-project baseline. In the baseline. there were no ships on 280 days (363-85 ~ 280) or 77% of
the time. Thus, on average, there were no ships and pre-project ship-call emissions were zero.
Thus, a fair daily emission increase analysis would be zero ship emissions in the baseline

b
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compared with emissions from one ship in the post-project period. Thus, the ship emissions
summarized above from Appendix E (Table 4) are actually daily increases in emissions.

The daily NOx emissions of 1,555 to 9.350 Ib/day (Table 4) greatly exceed the daily
significance threshold of 88 1b/day adopted by the DEIR. The revised daily VOC emissions of’
339 Ib/day (Table 4) exceed the DEIR s VOC significance threshold (339 vs. 85 b/day). The
DEIR’s VOC emissions of 80 Ib/day (Table 4) are very close to the DEIR’s VOC significance
threshold (80 vs. 85 Ib/day) and would exceed it if indirect emissions discussed elsewhere in
these comments were included.

Additional Significant Emission Impacts Are Overlooked Due To Improper Significance
Thresholds

A lead agency has discretion to determine how to classify the significance of impacts,
However. its judgment must be based on scientific mformation and other factual data. CEQA
Guidelines §13064(b). Here, the California State Land Commission (CS1.C) adopted the 1999
BAAOMD CEQA significance thresholds for NOx, VOCs, and PM 10 without considering
substantial evidence demonstrating that they are outdated and incomplete. DEIR, p. 4.4-8,
These thresholds are too high to protect ambient air quality and omit important criteria
pollutants, including PM2.5. CO, SOx, and lead.

Since the BAAQMD adopted the 1999 CEQA guidance, significant changes have
occurred in the San Francisco Bay Area Air Basin (SFBAAB) that afTect air quality. Ambient
air quality standards have become more stringent and new pollutants, PM2.5 and lead, have been
added to federal and state ambient air quality standards. The BAAQMD updated its CEQA
significance thresholds in 2010 to address these changes.” but their formal adoption has been
staved due 1o an appeal to the California Supreme Court. However, the appeal deals with
whether adoption of the thresholds was a project under CEQA, rather than the merits of the
thresholds themselves. DEIR, p. 4.4-8, note 1. The updated 2010 thresholds are compared with
those used in the DEIR in Table 5. This comparison shows lower and additional thresholds are
applicable to the Project.

7 Proposed Air Quality CEQA Thresholds of Significance, May 3, 2010, Available at
http:/'www baagmd govi—/mediaTiles Planning®e20and? s 20Resear ch CEQA/Summary_Table Preposed BAAQM
D CEQA Thresholds May 3 2010.ashx?la~en.
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Table 5.
Comparison of
4 BAAOQMD CEQA Significance Thresholds
Adopted in 1999 and 2010
ANNUAL DAILY
{ton/yr) (Ib/day)
1999 2010 1999 2010

10-49
con't vocC 10 85 54
NOx 10 85
PM10 15 85 82

PM2.5 - 10 -

IrR T

The BAAQMD's most recent 2012 CEQA guidance® directs lead agencies to its “CEQA
Thresholds and Options Justification Report”” and supporting appendices'’ for substantial
evidence supporting the more protective significance thresholds adopted in 201(), as summarized
in Table 5. Other recent CEQA analyses within the SFBAAB, at neighboring refineries. have
relied on the 2010 BAAQMD CEQA significance thresholds.'" The Contra Costa County
Department of Conservation and Development, in a DEIR on a project at an adjacent refinery.
concluded thus:

10-50 “This analysis uses the thresholds and methodologies from the BAAQMD s 2011 CEQA
Air Quality Guidelines to evaluate the potential impacts of construction and operation of
the Project. Although the BAAQMD’s adoption of significance thresholds is the subject
of recent judicial actions, the Contra Costa County Department of Conservation and
Development has determined that Appendix D of the 2011 CEQA Air Quality
Guidelines, in combination with BAAQMD s Revised Draft Options and Justification

v Report (BAAQMD, 2009b). provide substantial evidence to support the BAAQMD's

* BAAQMD, Californza Environmental Quality Act Awr Quality Gudelines, Updated May 2012, Available at
http:/fwww. baagmd gov/~'media‘Files/Planning®620and%a20Research CEQA/BAAQMD?020CEQA%20Gwde lines
_Final_May?5202012 ashxMa=en

FBAAQMD, Revised Draft Options and Justification Report, California Environmental Quality Act Thresholds of
Significance. October 2000, p. 2-5. Available at:

http:/‘www basgmd gov/~/media/Files/Planning®o20and?s 20R esearch CEQA/Rey ised”a 20 Dralt® e 20CEQAY 20T hr
esholds®e20% 20 ustification®s 20Report®9 200t % 202009 ashx ?la=en

1% CEQA Thresholds Report Appendices, October 2009, Available at:

http://www. haagmd.gov/~/media/Files/Planning®620and?s 20Rescarch/CEQA/ Thresholds Report Revised Appendi
ces (82309 ashx?la=en

1 See, for example,
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10-50
con’t

10-51

2011 significance thresholds and, therefore, has determined they are appropriate for use
in this analysis,”**

This DEIR was subsequently revised and is currently recirculating for review. This same
language remains.”® The Avon Marine Terminal DEIR contains no evidence that the CSLC
considered the substantial evidence supporting lower significance thresholds for NOx. VOC and
PM10 and new significance thresholds for PM2.5. Consideration of these revised thresholds
(Table 5) coupled with a daily analysis, as summarized above. would have additionally found
significant daily VOC. PM10. and PM2.5 impacts.  Significant PM2.5 impacts are discussed
below.

Emissions of PM2.5 Are Significant

The DEIR recognizes that “inhalable particulates [PM10, PM2.5] pose a serious health
hazard alone or in combination with other pollutants.” DEIR. p. 4.4-4. It further recognizes that
“PM2.5 is considered even more dangerous 1o human health than PMI0 due to its ability 1o
lodge more deeply into lung tissue.” DEIR, p. 4.4-4. However, the DEIR failed to evaluate the
significance of increases in PM10 and PM2.5 as a result of an increase in ship calls over the
lease pertod.

The DEIR summarized PM2.5 ambient air quality data in the vicinity of the Avon
Terminal. This data shows that the federal PM2.5 standard was exceeded ¢ight times in 2011,
once in 2012, and seven times in 2013 near the Terminal. DEIR, Table 4.4-1 & p. 4.4-7.
However, the DEIR failed to disclose that the SFBAAB has been classified as “nonattainment™
for both California'! and national’* ambient air quality standards for PM2,5 as well as the
California PM10 standards.”® Thus, increases in PM2.5 emissions as a result of this Project
could contribute 1o existing exceedances of ambient PM2.5 air quality standards in the vicinity of’
the Project, which is a per se significant impact,

The DEIR did not establish a significance threshold for PM2.5, even though the

BAAQMD and other air districts have established such thresholds that the CSLC could have and
should have relied on. However. the DEIR cites a general criterion that is applicable to PM2.5.

12 Contra Costa County Department of Conservation and Development, Phillips 66 Propane Recovery Project, Draft
Environmental Impact Report, June 2013.p 4.3-13, Available at: http://ca-

contracostacounty 2.civicpius.com/DocumentCenter/ View/ 26612

Y Contrs Costa County Department of Conservation and Development, Phillips 66 Propane Recovery Project,
Recireulated Draft Envirenmental Impact Report, October 2014, p. 4.1-14, Available at

http:/‘www.cecounty. us DocumentCenter/ View/ 33804

" 2013 Area Designations for State Ambient Air Quality Standards PM2, 5, Availsble at
hup://www arb ca gov/desig/actm /201 3istate_pm23 pdf’

' Area Designations for National Ambient Air Quality Standards PM2.5, Available at

http://www.arb.ca gov/desig/adm /201 3/fed pm25.pdt’

2013 Area Designations for State Ambient Air Quality Standards PM10, Available at
http:‘www.arb.ca.gov/desig/adm 201 3/state pm 10 pdf.
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con’t

The DEIR states at p. 4.4-13 that “[flor purposes of this analysis, an impact was
considered to be significant and to require mitigation if it would result in any of the
following:... Result in a considerable net increase of any criteria pollutant for which the Project
region 15 non-attainment under an applicable federal or State ambient air quality standard...”
DEIR, p. 4.4-15. As violations of the federal PM2.5 standards have been recorded in the Project
vicinity and the aren is nonattainment for both federal and state PM2.5 standards, this criterion
applies. My analyses indicate that the Project would increase PM2.5 emissions by 53 to 129
Ib/dayv (Table 4) and 3 ton/yr (Table 3) to 9 ton/vr (Table 4). These are “considerable net
increases” under the DEIRs criteria (DEIR. p. 4.4-15) that should have been found significant
and mitigated.

Regardless, the absence of a 1999 BAAQMD significance eriterion in lh/day or ton/yr
should not prevent the assessment of the significance of PM2.5 emissions, First, the BAAQMD
itself has provided substantial evidence supporting CEQA significance thresholds for PM2.5 of
54 Ib/day and 10 ton/yr for exhaust emissions,'” Ship emissions are exhaust emissions.

Other air districts have established PM2.5 significance thresholds that the lead agency
could adopt that are not subject to legal challenges, The South Coast Air Quality Management
District (SCAQMD) has established two PM2.5 significance thresholds -- a regional threshold of
55 Ib/day and localized thresholds, reported in lookup tables as a function of location, receptor
distance. and project size.'® The localized thresholds range from 1 Ib/day to 46 Ib/day. based on
the size of the source and its distance to the nearest receptor. The Mendocino County Air
Quality Management District (MCAQMD) also has established a PM2.5 CEQA significance
threshold of 54 Ib/day."?

The Project’s daily increase in PM2.3 emissions as estimated in the DEIR is slightly less
than the MCAQMD. BAAQMD, and SCAQMD regional thresholds (53 Ib/day v. 34 and 53
ib/day) and exceeds the upper end of the range of the SCAQMD’s localized thresholds (33
Ib/day = 46 1b/day). The Project’s daily increase, as revised in Table 4, exceeds the daily
regional PM2.5 thresholds established by all three air districts (129 Ib/day >54-55 Ib/day).
Thus, PM2.5 emissions are likely additionally significant when evaluated against CEQA
significance thresholds established based on substantial evidence. These elevated levels should
at least trigger a re-evaluation of the emission caleulations to assure that a worst-case has been
calculated.

The methodology used by the SCAQMD could be used by the CLSC to calculate site-
specific thresholds for PM2.5. Further, the SCAQMD regional significance threshold, 55 Ib/day.

| 44

http://www. basqmd. gov/~/media’Files/Planning®e 20and® s 20Research CEQA/Summary_Table Proposed BAAQM
D CEQA_Thresholds May 3 2010 ashxMa=en

¥ SCAQMD, Final - Methodology to Caleulate Particulate Matter (PM) 2.5 and PM 2.5 Significance Threshold,
October 2006, Available at: es: hitp /www agqmd gov/home regulations/cega/air-quality -analvsis-handbook

¥ hepwww oo nendocing e sdagud pd! files MO AOMDCEC JARecomendat ons pdf.
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10-51 1 (and similar BAAQMD and MCAQCD PM2.5 thresholds ) apply generally in any nonattainment
B area as they are based on the federal significant emission rate for PM2.5 of 10 ton/yr®” (10 ton/yr
con't X 2000 Ib/ton+365 day/yr),

The Project May Facilitate the Import of Bakken Crudes

The DEIR asserts that the majority of imports and all crude oil imports occur at Tesoro's
Amorco Marine Terminal, DEIR. p. 2-1. note 3. However, elsewhere, the DEIR suggests crude
oil is also imported. DEIR, p. 4.4-11. Further, the DEIR asserts that the ratio of imports to
exports — 90% export and 10% import -« will not change over the lease period. DEIR. pp. 2-22.
2-32. However, the DEIR does not propose any conditions of certification to assure that these
assertions are achieved in practice. This is a serious omission as there is nothing to prevent
Tesoro from using the Avon Terminal to import erude oil. This would significantly increase
indirect VOC and toxic air contaminants or TAC emissions (... benzene) from on-shore tanks,

The Bakken crude could be supplied via a recently permitted Global Partners rail-to-
marine terminal in Oregon®! and the proposed 360,000 bbl/day rail-to-marine terminal facility at
the Port of Vancouver in Washington (Vancouver Terminal) that Tesoro is currently building
with Savage Companies. This Terminal will import North American “cost-advantaged™ crudes
10-52 by rail and export them by ship to California and Alaska. This terminal is key to Tesoro’s plans
to import Bakken and other cost advantaged crudes to its west coast refineries.™

The relationship between Tesoro’s Martinez Refinery and the Vancouver Terminal
operations is graphically illustrated in Figure 1, from a Tesoro presentation, It shows crude
moving from the Bakken region by rail to the Vancouver Terminal and then by ship to the Bay
Area. There is nothing in the DEIR that would prevent Tesoro from importing Bakken crude at
the Avon Terminal. Tesoro is currently refining small amount of Bakken crude at its Martinez
refinery that it imports through the Kinder Morgan Terminal in Richmond,

The import of Bakken crude oils would lead to significant environmental impacts not
disclosed in this DEIR. As Tesoro has reported it plans to export Bakken and other cost-
advantaged crudes from its Vancouver Terminal to its refineries on the west coast, this DEIR
should evaluate the full range of impacts resulting from a change in service or restrict the import
of crude oils,

¥ 8ee: 40 CF R S221(b)2300) and summary at Fnal Rule on the Implementation of New Source Review
Provisions for Particulate Matter Less than 2.5 microns (PM2 5) Fact Sheet, Available at:
http:/‘www.cpa.gov/NSR/documents/20080508 fs. pdf

A bcc c. g Global Wlm. lcwm Wmu on Bnng.xng Bakken O1l \\'csl Bkvmnbcrg, L\ugust 20, "UM Available at:

A 120 / : and Raory
(‘armll F\clusn.. (‘nhfomm ermg More Flakken (“md. hy Batge thin le Reuters, Ocmher 23, 2014, Avaulable
at: hitp:/'www reuters.com/article/2014/10/23 /us~califorma-bakken-barge-d USKCNOIC 1 7L20141023
Q1 2014 Tesoro Corporation Eamings © onferenoe( all, May 1, 2014, Gofl response 1o Barclay questions at
28:54 - 30019 min, Webcast available at: http-/Yedse media-server. com/m/p/th8ednzb/lan/en
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10-52
con’t

10-53

10-54

10-55

Figure 1.
Cost-Advantaged Crude Transportation Options
1/9/14 Tesoro Presentation, p. 19

(Legend)**

Omits Indirect Emissions

The DEIR excludes emissions from on-shore tanks that receive imported products and
fugitive emissions from associated pumps. valves and connectors. as they are “permitted by the
BAAQMD, are located onshore and are not part of the Project™. DEIR, p. 4.4-11. However, a
long line of CEQA cases establish that an EIR must include indirect impacts, such as those from
on-shore tanks that receive imported products.

The DEIR then incorrectly states that emissions from these on-shore tanks “are primarily
driven by diumal temperature changes, as well as atmospheric pressure conditions, and are not
expected to change over the life of the lease.” DEIR. p. 4.4-11. The emissions from on-shore
tanks (and supporting fugitive sources) are primarily driven by the vapor pressure of the material
stored in the tanks and handled by the fugitive components,

Bakken crudes have unique chemical and physical characteristics that distinguish them
from currently refined crudes and that would result in significant environmental impacts not
analyzed in the DEIR, including significant risk of upset, air quality, and public health impacts,
These unique charactersstics include high volatility, flammability, and elevated concentrations of

hid Tcsom Deutsche Bank F.ncrg) Fonltrcncc January 9, 2014, p 19| 1:9/14 Tesoro Presentatson). Available at:

» Thwmon Reuters Suectcwms Edited Tmnsc:npl TSO - Tesoro »\ml\-sx and Investor Presentation, December 10,
2012, p. 13: “The blue arrows represent Tescro’s ability to move adv 1mngcd North American crude from the
production fields to the Port of Vancouver. .. and then through the entire West Coast system. The red arrows
represent our waterbomne domestic and foreign capabilities.” Available at htp//phs corporate-

wr.net/'phoenix zhtm]%¢ =791 228p-irol-transeriptsarchive.
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4 TACsand VOCs.* The Material Salety Data Sheets (MSDSs) submitted with Tesoro's
Vancouver Terminal Application additionally disclose very high concentrations of benzene,*”
The more volatile the crude, the higher the VOCs, TACs. and greenhouse gas (GHG) emissions,
10-55 the higher the flammability, and the greater the consequences in the event of an accident.

con't Thus, elevated VOC and TAC emissions in imported crude oils, relative to current

imports. would result in increased VOC and TAC emissions when transporting, storing and
moving crude oils into and out of tanks and assoctated equipment. such as pumps. connectors.
and valves. The DEIR did not address these indirect emissions.

The CEO of Tesoro, Greg GofY, stated that Tesoro shipped 5,000 to 7,000 bbl/day of
Bakken into California in the first quarter of 2014 and the Bakken supply is limited to 10,000
bbi/day due to logistic constraints. > These numbers are consistent with known rail imports of
Bakken to Tesoro’s Martinez refinery.”® which is supplied by the Avon Terminal,

Thus, because: (1) this DEIR does not limit what can be imported at the Avon Terminal,
(2) Tesoro has publicly stated that it intends to import Bakken and other cost-advantaged crudes
from its Vancouver Terminal to its west coast terminals, and (3) Tesoro is currently importing
Bakken crudes by rail and refining them at its Martinez Refinery, it is reasonable to assume that
Bakken crude could be imported at the Avon Terminal. Thus. the DEIR should either expand its
analysis to encompass this possibility. or condition its approval to prohibit the import of Bakken
and other similar light crudes.

10-56

i Tmmponalwn Sufc(\ Board of (‘tmadu. TSE Laboratory Report LP148/2013 (TSBC 2013), Available at
§ : ail 201 3'R1ID00543ab 201 40306/ P 1482013 asp: Classification
and Hazani Commumcwon Pm\ 1830NS for (‘mdc Oil - Bakken Crude Onl Data, .lunc 13 2014, Available at:

I I« ! ! ‘dgix ] , Dangerous Goods
Tnunpon (‘omuhmg. lnc A Suncy of Bakkcn Crude 0;1 Gmracwnsum »\sscmblud tor thu LS. Department of
Trsnsponatlon. bubmmed b) Amcncan Pua:l & Pclmchcm)cal Manufacturers, May 14, 2014, pp. 5. 19, Available at:

W ! Aspx7d : I\unh Dukota Pctrolcum Council, Bakken Crude

Quality z\ssumnue ’Study Av mlable at / Russell Gold, Amalyses
of Crude From Notth Dakota Raises Further Quc:mom Abou Raul Tnmsponanon W all Street Joumal, February 23,
2014
* See Tesoro Savage, Application for Site C emﬁcanon Agrcemenl vol. 2 Appemlu( G- Mattnal Sufcly Dalx
Sheets, August "9 2013, Available at, : s ‘
So2( i 26200620 i %
*7(31 2014 Tesoro Carporation hammgs (mfucncc (‘alL Ma) 1, "0!4 Gofl respanse to Barcla) questions at 28:10
~ 28:47 min, Webcast available at A zhdan'en and transeript attached as
Exhibit D
** (23 2013 Tesoro Corporation Eamings Conference Call, November 7. 2013 Transceipt, George Goff statements at
p. 4{*We also started taking up to 3 wut truins a month of Bakken crude oil mto our Martinez refinery . we have
the capacity to deliver neasly 350,000 barrels per month of Bakken ¢rude o1l into our Martinez Californis
refinery. "y and 11 (.. what we said was we can deliver three unit trains per month into the Martinez or Golden
Eagle refinery as well as some additional mamifest cars that we do, which allows us to maximize the use of the
facilities. As a result of that, it's 350,000 barrels per month at the present time.), Available at: hitp Vphx corporate-
ir.net/phoenix zhtm]%¢ =791 22&p-irol-transeriptsurchive.
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10-57

In sum, the DEIR underestimated Project emissions by overestimating pre-project ship-
calls, underestimating post-project ship calls, and underestimating emissions per ship call.
Further, it used outdated CEQA significance thresholds and failed to consider the significance of
PM2.5 emissions. When these errors and omissions are corrected, the Project results in
significant NOx, VOC, PM10, and PM2.5 impacts. Further, the Project would facilitate the
import of highly volatile Bakken crudes, which would increase indirect VOC and TAC emissions
that were not considered in the DEIR. These errors and omissions should be cured and the DEIR
recirculated.

Sincerely,

e

January 2015

Phyllis Fox, Ph.D., P.
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COMMENT SET 10: ADAMS BROADWELL JOSEPH & CARDOZO ON BEHALF OF
SAFER CALIFORNIA
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Adam J. Regele November 10, 2014
Adams Broadwell Joseph & Cardozo

601 Gateway Blvd., Suite 1000

South San Francisco, CA 94080

Subject: Comments on the Draft Environmental Impact Report Prepared for the
Tesoro Avon Marine Terminal Project

Dear Mr. Regele:

Here is my review of the Draft Environmental Impact Report (DEIR) dated September 2014 for
the Tesoro Avon Marine Oil Terminal (Avon Terminal) Lease Consideration prepared by the
California State Lands Commission (CSLC). | am a marine ecologist and environmental scientist
with more than 25 years’ experience conducting, managing, and reviewing studies of biology,
and water quality, including review of environmental impacts of construction, demolition, and
dredging in the San Francisco Bay Estuary region. My educational background includes a
Master’s Degree in Marine Biology from San Francisco State University and a Doctorate in
Marine Biology and Fisheries from the University of Miami as well as professional development
studies such as NEPA/CEQA EIRs and Land Use Planning, Natural Resources Regulations and
Permitting, Environmental Monitoring and Data Quality, Ecological Risk Assessment, and
California Fair Political Practice Commission Ethics Training. My review began with a focus on
three issues: ballast water (DEIR 2.4.1), other possible impacts to biology in addition to that of
nonindigenous organisms in ballast water (DEIR 4.2), and water quality (DEIR 4.3), | also
reviewed the DEIR's analysis of the risk of an oil spill from ships traveling to and from the Avon
Terminal and the adequacy of the proposed mitigation measures.

Section 2.4.1 Ballast Water, pp. 2.22 and following. The DEIR presents current regulations and
state and federal regulatory agency responsibilities for preventing accidental discharge of
ballast water containing nonindigenous organisms. These accidental introductions of species
have occurred to the detriment of biological communities in San Francisco Bay and beyond, The
San Francisco Bay and Estuary have been recognized as the most invaded aquatic ecosystem in
North America (Cohen and Carlton 1995). Many invasions are thought to have been through
10-58 accidental introduction in ship ballast water.

To mitigate the impacts of introduced species in ballast water, Tesoro should do more than
simply notify the ship operators of the regulations. There will be no “mitigation” of the impacts
unless the mitigation measures are confirmed to have been carried out. Tesoro should require
the ship operators to certify that the required actions were carried out appropriately, and
consider having an independent observer to monitor compliance,
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Section 4.1 Operational Safety/Risk of Accidents, pp. 4.1-1 and following. The presentation of
the risks of an oil spill understates the possible impacts of oil spills for several reasons that are
described here,

First, the agency’s use of the mean (arithmetic average) to summarize the frequency of spills
minimizes the predicted numbers of spills and their frequency.. Table 4.1-9 on page 4.1-47
presents the expected mean time between spills inside and outside San Francisco Bay for three
sizes of spills: 238 barrels, 1,000 barrels, and 10,000 barrels, The agency’s use of the statistic
“mean” understates the frequency of the Project’s oil spills because in calculating the mean
10-59 time between spills the agency skewed the “middle” value towards the long time between
spills. A better measure of frequency of spills would be the median.The median would give a
more representative expected time estimate between spills and better predict the frequency of
future oll spills. than presented in Table 4.1-9. Environmental impacts from frequent small oil
spills can be worse than a few large oil spills. For example, American motoristsspill 180 million
gallons of used motor oil into our waterways each year. This is 16 times the amount spilled by
the Exxon Valdez in Alaska
(http://www.mass.gov/eea/agencies/massdep /water /watersheds/nonpoint-source-pollution-
education-motor-oil.html). Therefore, Tabie 4.1-9 in the DEIR should use the median in Table
4,1-9 to better represent the risk of spills.

The DEIR’s use of barrels as the unit of measurement for the volume of oil spilled, while
accepted in the oil industry, is not a unit easily translated by a member of the public.
Accordingly, a reported spill in barrels does not disclose the potential impact of a spill in a
meaningful way to the ordinary person. The standard barrel of crude oil contains 42 gallons
according to a variety of sources (American Oil and Gas Historical Society website). Although
this conversion is found in the DEIR on page 4.3-39, the DEIR should provide the conversion at
the first instance where the barrel unit of measurement is used. According to the Clean Water
10-60 Education Partnership (CWEP), one gallon of oil can contaminate one million gallons of clean
water and one quart of oil can create an oil slick two acres in size
(http://www.nccleanwater.org/help/did you know.php). The smallest volume listed in Table
4.1-9 (p. 4.1-47) is 238 barrels. At 42 gallons per barrel this is equal to approximately 10,000
gallons. Based on the estimate from the Clean Water Education Partnership above, this can
create an oil slick 80,000 acres in size, The use of barrels as the unit in Table 4.1-9 does not
meet CEQA’s purpose of informing the public to the severity of small spills. The conversion of
barrels to gallons should be provided in section 4.1 of the DEIR, as well as in the List of
Abbreviations and Acronyms.

Second, the DEIR’s oil spill risk assessment is inadequate because it relies upon a report by
Chambers Group Inc. {1994) that is more than 20 years old, All oil spills in U.S. waters must be
reported to the U.S, Coast Guard and these data are available online from at least 1990-2014
10-61 (http://www.nrc.uscg.milf). Accordingly, the data the agency relied upon in the Chambers
Group Inc. report is now more than 20 years old and is not substantial evidence supporting the
agency's environmental conclusions. A revised DEIR must be prepared for public review and
comment that includes more relevant data.
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10-62
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10-64

10-65

10-66
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Third, the DEIR in Table 4.1-9 underreports the frequency of spills by arbitrarily choosing to
measure oil spills of 238 barrels (10,000 gallon} or larger, No substantial evidence is presented
to support this selection. All oil spills are required to be reported to the U.S. Coast Guard. Many
of these spills are likely to be smaller than 238 barrels (10,000 gallons). . Therefore, the
expected time between spills based on smaller spills (less than 10,000 gallons) will be shorter
than the DEIR's 36 year interval in Table 4,1-9, Put another way, spills will occur more
frequently and the environmental impact will be more serious than Table 4.1-9 in the DEIR
presents, The DEIR must be revised to discuss the chronic impact of frequent smaller oil spills
that can have a substantial environmental impact to the San Francisco Bay and Estuary.

Finally, the DEIR used distance traveled by Avon-related shipping compared to all shipping in
the San Francisco Bay (p. 4.1-47) to estimate the risk of Avon-related accidents. The relative
distance traveled will underestimate the true risk of a spill because it does not include
information about actual accidents specific to Avon-related shipping. The actual frequency of
Avon-related shipping accidents should be compared to the total frequency of accidents, scaled
by distances traveled, because based on actual accident frequency Avon Terminal shipping may
need more (or less) stringent risk reduction and mitigation measures than customary based on
its relative performance, The DEIR must be revised to disclose the actual frequencies and sizes
of Avon-related spills and accidents during the previous 30 year lease as compared to overall
mean and median frequencies and sizes for other ships during that time period.

Section 4.2 Biological Resources, pp. 4.2-3 and following. The sources of information for
biological species and biological communities and habitats are not current, especially for
species in San Francisco Bay, Because of this, the resulting baseline for describing possible
impacts of the project is so deficient that the severity of the impacts cannot be estimated.
Therefore, for the reasons explained below, a revised DEIR must be prepared.

First, the Biotic communities Table 4.2-1 gives two sources of information: Smith (1959) and
NOAA (2007). Both references are out of date or incomplete with regard to current species
present for both native and nonindigenous species. Accordingly, the data for which the agency
relies upon is not substantial evidence.

Next, NOAA {2007) states that it is questionable whether there are or ever were beds of blue
mud shrimp (Upogebia pugettensis) in San Francisco Bay. However, in 2010 blue mud shrimp
were the second most abundant organism collected in San Pablo Bay during a monitoring study
(McGowan 2010; McGowan et al, 2012). The same species (no specimens retained for
identification) were frequently collected and abundant in a similar study in 2011. This mud
shrimp is an important element of the benthic community that has been called an ecosystem
engineer because of its burrowing behavior and the use of its burrows by other benthic
organisms. In addition, this particular species appears to be a recent nonindigenous invader of
San Francisco Bay that carries a parasite that is driving the native species extinct in several West

' Coast estuaries (OSU 2009}, By omitting any mention of the mud shrimp species and relying on

3
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a report that was unaware and skeptical of its presence in the bay, the DEIR paints a faulty
portrait of existing conditions with regard to species present. The potential impacts to the blue
mud shrimp must be disclosed and fully analyzed in a revised CEQA document available for
public review before the Project is approved.,

In addition, the DEIR is incomplete and inconsistent in its use of the references that it cites. On
page 4.2-5 line 14 the DEIR states “Native oyster beds are found in the same general areas as
eel grass habitats.” However, the reference NOAA (2007) previously cited by the DEIR states on
p. 53 that “...no live subtidal Olympia oyster beds have been documented in San Francisco Bay.”
Based on my own research on native Olympia oysters in San Francisco Bay, they do not form
“oyster beds” on the bottom but are limited to rocks and other hard structures in the intertidal
and shallow subtidal areas. Native oysters are important subjects for citizen volunteer-based
ecosystem restoration around the bay and are an ecologically important species that filters the
water and provides habitat for other species. The DEIR does not discuss native oysters
adequately enough to determine possible impacts to them and should be revised to review and
discuss native oysters using recent information.

Finally, the generally older references cited in the DEIR do not discuss an important recent
change in the benthic and suspended sediment in the northern part of the San Francisco Bay
Estuary. Increased water clarity in the North Bay has emerged due to the passage of hydraulic
mining sediment out of the bay (USGS 2014; Barnard et al. 2013). The planktonic ecosystem is
changing from one that is light limited to one that may be more nutrient limited with
consequences for the aquatic food web endangered fishes that depend on it such as Delta
smelt and some runs of chinook salmon. The DEIR must be revised to include discussions of
sediments and dredging that consider this recently documented change in volume of
suspended sediment and its movement through the North Bay (Barnard et al. 2013; USGS
2014).

Section 4.2 Biological Resources, p. 4.2-19, Sensitive Mammals. This section fails to include
California sea lions (Zelophus californtanus) and humpback whales (Megaoptera novaeanglioe)
among the marine mammals that may migrate through the estuary near the Avon Terminal. A
humpback whale swam upriver to Rio Vista in 1985 (Rio Vista 2014). In May of 2007 two
humpback whales, a mother and calf named Delta and Dawn, swam approximately 90 nautical
miles upstream to the Sacramento Deep Water Ship Channel where they lingered for several
days (Wikipedia 2014). The humpback whale is classified as endangered by the National Marine
Fisheries Service (NOAA 2014}, California sea lions are periodically reported from the Delta and
farther upstream of the project site, where they prey on salmon and other species of fish
(Weiser 2009} including nonindigenous large-mouth bass (Micropterus salmoides)
(Examiner.com 2013}, Although whales and sea lions are more typically found in the central bay
or outside the bay, individuals must have been near the project site when they swam upstream,
As marine mammal populations increase outside the bay, it is reasonable to assume that the
strays that wander upstream will also increase in number. The feeding areas of whales overlap
with shipping lanes near San Francisco (Zielinski 2014). The possibility of a tanker striking a
whale while traveling to or from the Avon Terminal, within the bay and in coastal waters should

4
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be evaluated, especially for endangered species of whales. These species should be included in
10-69 a comprehensive list of species present and the potential impacts of preject construction and
operation on humpback whales and California sea lions, as well as harbor seals (Phoca vitulina)

con’t
and gray whales (Eschrichtius robustus) in a revised EIR.

Section 4.2 Biological Resources ~ Invasive nonindigenous species. The DEIR neglects to
mention the invasive non-native species of cordgrass (Spartina spp.) that have invaded the
baylands surrounding the San Francisco Bay (ISP website; and, e.g., Zaremba and McGowan
2004). Although the shoreline east of the Benicia-Martinez Bridge where the Avon Terminal
project would occur is not considered a problem site for invasive Sportine hybrids because high
freshwater flows tend to exclude it from this area, it has not been surveyed since 2011
10-70 (personal communication email November 3, 2014 to Michael McGowan from Tobias Rohmer,
Olofson Environmental and the Invasive Spartina Project). Invasive cordgrass can modify
mudflat habitat in San Francisco Bay and dense stands of cordgrass can be habitat for
endangered birds such as clapper rails and the other rails. The DEIR should be revised to
describe the biology and distribution of cordgrass as a possible component of the regional Bay
and Estuary plant community, any impacts the proposed project might have on it, and include
surveys for Spartina spp. as part of mitigation monitoring.

Sea-level Rise, p. 4.3-10. Sea-level rise projections described in the DEIR state that the Avon
Terminal does and will continue to consider effects of sea level rise on operations. However,
absent from the DEIR is any analysis about the the possible impacts and severity from
interactions of sea level rise with structural and operational elements of the Avon Terminal
during the proposed 30 year lease. The DEIR should be revised to include this analysis and
recirculated for public comment.

10-71

Section 8 Mitigation Monitoring Program. The mitigation measures presented in the DEIR that
state Tesoro will only notify or advise ship operators of their required paperwork (DEIR pp. 4.3-
32; 4.3-34; 4.3-36) are inadequate mitigation measures to avoid significant environmental
impacts to the San Francisco Bay and Estuary. The DEIR must be revised to include mitigation
10-72 measures that actually require vessels to comply with the required laws and regulation before
they can berth at the Avon Terminal. These mitigation measures are feasible, enforceable and
similar to the mitigation measure WQ-5 which requires all vessels that visit the Avon Terminal
to comply with the 2001 International Maritime Organization Convention on the Control of
Harmful Anti-fouling Systems. This comment also applies to biological impacts from ballast
water and water quality impacts of oil discharge, biofouling, and antifouling paint.
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CONCLUSION

As a result of the issues identified in this letter, it is my professional opinion that the Project
would have a significant impact on several sensitive biological and water resources either not

10-73 adequately analyzed or completely omitted from the DEIR. For the reasons stated above, the
DEIR that was prepared for the Project has not provided the necessary analysis and mitigation
necessary to reduce those impacts to a less-than-significant level,

Sincerely,

o fopae

Michael F. McGawan, Ph.D.
Marine Ecologist

1442-A Walnut Street, Suite 188
Berkeley, CA 94709
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4.2 Water Quay
1 Table 4.2-3
2 Ranges of Contaminant Concentrations (pg/L) in Four Seasonal Sets
3 of Water Samples Taken at Red Rock (BC 60)
4 Near the Long Wharf for 1997-2001
: {All Data Shown In Dissolved C trations)
Trace Elements 1987 1998 ) 2000° 001
Ay 000t 0.002 - 0 004 10,0035 - 0 0042 A 0024 - 0,0031
As V22-202 137-186 130172 151 - 163 1.54 . 1.85
Co 002-0.08 00t -005 NA NA 0048 -0072
53 041027 0.18 0.3 NA NA NA
s -1 12-18 07-08 NA 0.56-088
] 13-18 12-21 08-10 NA 0.72.0896
hsb 0008-0035 0004.0.034 0008 -0.012 NA 0010-001
n 03-07 01-11 05-0.7 NA 0.50- 085
Hy 0.0002 - 00012 00008 - 0.0012 00006 000036 - 000037 0.0005
Se ona-097 005-0.17 0os.0.1 NO.DI5R ND - 0.0%
5 -
| Organe Cormamints___
Sum of PAHS | G0043s -0 orace 0003 | 00025-0.0089 00024 00032
Sum of PCw 0000076 - 0000117 | 0.00004-0.00012 | 0.0600%- 0.000107 0.000078 0000100
Chinipyries 0000072 - 00002 | 0.000074-0.0003% | 00000037 - 0.000071 0000032 0. 000008 7
Diazinan 000048 - 0 6053 000030 - 0,004 00019- 00084 000026 ND
| op 000 0000004 - 0.000160 0000067 0.000027 - 0000037 0.000084 0000037
PR3 0000031 - 0,000001 | 0.000024 - 000006 | 0.000012 - 0 00003 0.000012 0000011
00T 0000017 00000548 00000012 - 0 000004 NO NA
Sum of Crlordianes | 0 000059 - 0000113 | 0000037 - 0000055 | 0.000038 - 0 000044 0000068 0000018
* = Two sempling events for trace winter and on ¥ vat Sor organic contaminanty (sumiman
NA = Data were Not Avalladle.
ND = Not Detected.
| Scwrce:_BFES 2006, 2002,
7
4218 DldEW'wlM.MU.SA
Fooruary 13, 2006 Long Whae! Marine O Tarmwal

Fotruary 15 2008
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RESPONSES TO COMMENT SET 10: SAFER CALIFORNIA
10-1 Comment acknowledged.

10-2 The proposed Project is described in Section 2.0, Project Description, of the
Environmental Impact Report (EIR). The commenter's concern with the
adequacy of the description provided, and therefore, subsequent accuracy of
associated impact analyses, is addressed in responses to specific comments.

10-3 See Master Responses MR-1 and MR-2.

10-4 EIR Sections 4.3, Water Quality, and 4.4, Air Quality, describe impacts and
associated mitigation measures (MMs) related to water and air quality,
respectively. The California State Lands Commission (CSLC) interprets this
comment as a summary of specific concerns expressed by Safe Fuel and
Energy Resources (SAFER) California within its comment letter regarding
potential impacts on water and air quality. See specific responses to comments
that address these concerns. Concerns with the identification and analyses
surrounding potential impacts on water and air quality are addressed in
responses to specific comments.

10-5 Resource-specific Sections 4.1 through 4.11 of the EIR include a thorough
description of potential impacts on sensitive resources resulting from the
Project. For the significant impacts identified, feasible MMs have been included
to eliminate or reduce the severity of impacts and focus on the protection of
sensitive resources. The MMs recommended in the EIR are identified in the
impact sections and presented in a Mitigation Monitoring Program provided in
EIR Section 8.0, Mitigation Monitoring Program. The CSLC interprets this
comment as a summary of specific concerns later identified by SAFER
California in its comment letter. Concerns with the feasibility, effectiveness,
and/or general lack of sufficient MMs are addressed in responses to specific
comments.

10-6 Comment acknowledged.

10-7 Comment acknowledged. Responses to technical comments (comments #10-
42 through #10-73) provided in Attachments A and B are provided herein.

10-8 See Master Response MR-1.
10-9 See response to comment #10-64.
10-10 See responses to comments #10-64, #10-65, and #10-66.
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10-11

10-12

10-13

10-14

10-15

10-16

10-17

10-18

10-19

See responses to comments #10-64, #10-65, and #10-66.
See Master Response MR-5.
See Master Response MR-5.
See Master Response MR-5.
See Master Response MR-5.

The CSLC provided the references used in the EIR to the commenter in
response to the October 13, 2014 request. Public Resources Code section
21092 and California Code of Regulations, title 14, section 15087 of the State
California Environmental Quality Act (CEQA) Guidelines require that all
documents referenced within a Draft EIR be available for review in the offices of
the CEQA lead agency, but does not require the lead agency to transmit copies
of the references to commenters. All references were available for inspection at
the CSLC Sacramento office starting September 26, 2014, when the Notice of
Avalilability was released. As a courtesy to the commenter and at their request,
in lieu of traveling to our offices for inspection of the references, CSLC staff
created a DVD with electronic copies of the references and mailed it to the
commenter. This request was processed and fulfilled pursuant to the California
Public Records Act (PRA) (Gov. Code 8§ 6250 et seq.). Two references
(Chambers Group, Inc. 1994 and Smith 1959) were not included in the PRA
package sent to the commenter as a result of a clerical error. More than 260
references were used to produce the EIR, of which, all but two were provided
upon request. In the spirit of CEQA, CSLC staff made a reasonable effort to
provide all of the references in a manner that was convenient for the
commenter. Because the CSLC staff was not notified that these two references
were erroneously omitted from the DVD, the CSLC was unaware of the
oversight. However, all references used in the EIR were available for review at
the CSLC offices as required by CEQA for the entire public comment period.
Therefore, there is no need to recirculate the Draft EIR for further public review.

See Master Response MR-4 regarding the comment that the Chambers Group,
Inc. (1994) report is outdated. See response to comment #10-64 regarding the
assertion that the data from the Smith (1959) report are obsolete.

See Master Response MR-4.
See Master Response MR-4.

See Master Response MR-4.
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10-20 See Master Response MR-3.

10-21 Emissions from storage tanks depend upon several factors, including vapor
pressure of the stored liquid, temperature, atmospheric pressure, and tank
design (e.g., seals, roofs, venting, paint color, etc.). Dr. Fox is correct in her
statement that Bakken crude oils typically have a higher vapor pressure than
other types of crude oil, and therefore, would result in greater volatile organic
compound emissions during storage. However, as discussed in Master
Response MR-4, Tesoro Refining and Marketing Company, LLC (Tesoro) does
not anticipate that any hydrocarbon feedstocks, tar sands, Bakken crude, or
other products that might be classified as Group V, other than small amounts of
decant oil, would be handled at the Tesoro Avon Marine Oil Terminal (Avon
Terminal) during the life of the lease. See Master Response MR-4 regarding
concerns related to the type and amount of crude oil to be imported to the Avon
Terminal. See Master Response MR-3 regarding concerns related to the
Project scope as it relates to onshore tankage.

In addition, text has been revised in Section 4.4.3.1, Baseline Condition Annual
Operating Emissions, as follows:

For imported products, erude-oit feedstocks to be blended with crude oil are
transferred from tanker vessels through pipelines to upland storage tanks.

10-22 In response to concerns regarding the Project scope, specifically as it relates to
onshore tankage and the Golden Eagle Refinery (Refinery) facilities, see
Master Response MR-3. In response to concerns surrounding the driving
factors of emissions and the associated conclusions, see response to comment
#10-21. In response to concerns surrounding the types of crude oil imports that
the Avon Terminal can receive, see Master Response MR-4.

10-23 General concerns surrounding the Project baseline and associated impact
analyses for air quality, water quality, and biological resources are
acknowledged. See Master Responses MR-1 and MR-2 for concerns regarding
baseline conditions for vessel traffic and oil spill assumptions, respectively.

CSLC staff has determined that modifications to the Project described in the
EIR do not constitute significant new information pursuant to CEQA, specifically
within the meaning of State CEQA Guidelines section 15088.5; therefore,
recirculation of the EIR is not necessary to meet the requirements of CEQA.

10-24 See Master Response MR-1.

10-25 The 1999 Bay Area Air Quality Management District (BAAQMD) CEQA
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Guidelines do not specify whether the air pollutant threshold is a maximum
daily threshold or average daily threshold. This is a significant distinction when
evaluating the significance of a Project’s impacts on air quality. In the 2009 and
later versions of the BAAQMD CEQA Guidelines, it was clarified that the air
pollutant daily thresholds are average daily thresholds. Therefore, to correctly
compare daily Project emissions to the threshold, the total annual emissions
should be divided by 365 days.

Dr. Fox’s conclusion that a single ship call is equal to daily emissions is
misleading because ships would not call every day. To make a correct
comparison to the BAAQMD daily significance threshold, the average daily
emissions for the entire year should be calculated. Also, to make a correct
comparison to the baseline pre-Project daily emissions, an average daily figure
should be used to maintain consistency.

Dr. Fox states the pre-Project daily emissions should be zero because “while
the emissions from a single ship call are the same in the pre- and post-Project
periods, there will be many more days where ships are called in the post-
Project period than during the pre-Project baseline period.” Even if ships call on
more days in the post-Project period, it does not mean that there are zero daily
emissions during the baseline period. If this logic is maintained, one could
argue that the emissions in the post-Project period are also zero because there
will be many days when no ships call. This is not a pragmatic approach for this
analysis.

Dr. Fox’s approach does not quantify emissions in a manner that can be used
for comparison with the baseline or the BAAQMD significance thresholds. The
appropriate assessment of daily activity would be the use of an average daily
emissions quantity for both the baseline and post-Project.

See Master Response MR-1 regarding concerns related to the Project’s
baseline of ship calls.

See Master Response MR-3 regarding concerns related to the Project scope as
it pertains to onshore storage tanks.

10-26 See Master Response MR-1.

10-27 Impact AQ-2 in Section 4.4.5, Impact Analysis and Mitigation, of the EIR
discloses that the San Francisco Bay Area Air Basin (SFBAAB) is classified as
“non-attainment” for ozone, PM, 5 and PMj,. In addition, supplemental text has
been added to Section 4.4.1.4, Air Monitoring Data near the Avon Terminal, as
follows:
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The San Francisco Bay Air Basin (SEBAAB) is currently non-attainment for
the following CAAQS: 1-hour and 8-hour ozone, annual and 24-hour PMy s,
and annual PM;o. Additionally, the SEBAAB is currently non-attainment for
the following NAAQS: 8-hour ozone and 24-hour PM;s.

The EIR states that there will be anticipated decreases in PMjg and PM;s
emissions relative to the project baseline. See Master Response MR-1
regarding concerns related to the Project baseline.

10-28 Significance thresholds are developed by the individual air districts with
consideration for specific conditions within their respective districts. Therefore,
the most appropriate significance threshold to evaluate impacts from projects in
the BAAQMD are based on the BAAQMD’s recommendations. The most
updated CEQA guidance on the significance thresholds is posted on the
BAAQMD website, dated December 6, 2013, as follows:

On June 2, 2010, the Bay Area Air Quality Management District’'s Board of
Directors unanimously adopted thresholds of significance to assist in the
review of projects under the California Environmental Quality Act. These
Thresholds are designed to establish the level at which the District believed
air pollution emissions would cause significant environmental impacts under
CEQA and were posted on the Air District’s website and included in the Air
District's updated CEQA Guidelines (updated May 2012).

On March 5, 2012 the Alameda County Superior Court issued a judgment
finding that the Air District had failed to comply with CEQA when it adopted
the Thresholds. The court did not determine whether the Thresholds were
valid on the merits, but found that the adoption of the Thresholds was a
project under CEQA. The court issued a writ of mandate ordering the
District to set aside the Thresholds and cease dissemination of them until
the Air District had complied with CEQA. The Air District has appealed the
Alameda County Superior Court’s decision. The Court of Appeal of the State
of California, First Appellate District, reversed the trial court's decision. The
Court of Appeal's decision was appealed to the California Supreme Court,
which granted limited review, and the matter is currently pending there.

In view of the trial court’s order which remains in place pending final
resolution of the case, the Air District is no longer recommending that the
Thresholds be used as a generally applicable measure of a project’s
significant air quality impacts. Lead agencies will need to determine
appropriate air quality thresholds of significance based on substantial
evidence in the record. Although lead agencies may rely on the Air District’s
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10-29

10-30

10-31

10-32

10-33

10-34

10-35

10-36

10-37

updated CEQA Guidelines (updated May 2012) for assistance in calculating
air pollution emissions, obtaining information regarding the health impacts of
air pollutants, and identifying potential mitigation measures, the Air District
has been ordered to set aside the Thresholds and is no longer
recommending that these Thresholds be used as a general measure of
project’s significant air quality impacts. Lead agencies may continue to rely
on the Air District’s 1999 Thresholds of Significance and they may continue
to make determinations regarding the significance of an individual project’s
air quality impacts based on the substantial evidence in the record for that
project.

The EIR maintains the recommendations of the BAAQMD, in whose jurisdiction
the Project is located.

See Master Response MR-1.

The CSLC understands that the SFBAAB is currently non-attainment for both
federal and state PM, s standards. Dr. Fox’s analyses presented in Table 3 and
4, which indicate that considerable net increases in PMzs would occur as a
result of the Project, result only under the assumption that the baseline ship
calls for the Project are overestimated and the post-Project ship calls for the
Project are underestimated. These underlying assumptions are addressed in
Master Response MR-1.

The CSLC understands that significant increases of PM,s in the region can
result in adverse public health impacts to the communities around the Avon
Terminal. No significant increases in Project-related PM,s emissions would
occur. As stated in response to comment #10-30, Dr. Fox’s analyses indicating
that considerable net increases in PM, s would occur as a result of the Project
rely on an incorrect assumption.

Comment acknowledged. See Master Response MR-2.
See Master Response MR-2.
See Master Response MR-2.
See Master Response MR-2.
See Master Response MR-2.

Marine Oil Terminal Engineering Maintenance Standards (MOTEMS, Cal. Code
Regs., tit. 24, 8§ 3101F et seq.) require that each marine oil terminal consider
the predicted sea-level rise over the remaining life of a terminal. Sea-level rise
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over the 50-year life of the facility has been evaluated and incorporated into the
design. As required by the MOTEMS, Tesoro has and will continue to consider
sea-level rise in Avon Terminal assessments. Tesoro conducts hydrographic
surveys at the Avon Terminal on a quarterly basis, and conducts underwater
and above-water structural MOTEMS inspections. These surveys and
inspections would, over time, detect increased water depth and potential
corrosion at higher-elevation splash zones. The Avon Terminal Operating
Limits (TOL) diagrams will be re-evaluated when subsequent MOTEMS audits
deem the sea-level rise to be significant enough to impact operations.

10-38 In response to this comment, the text of EIR Section 4.3.4, Impact Analysis and
Mitigation, has been revised to include Impact WQ-12, which analyzes the
environmental impacts associated with firewater testing. The impacts in Section
4.3.4 have been renumbered to include the new impact analysis. Supplemental
text has been added to Section 4.3.4, Impact Analysis and Mitigation, as
follows:

Impact WQ-12: Degrade water quality as a result of discharges of
firewater during fire system testing. (Less than significant.)

As part of the fire protection program at the Avon Terminal, Tesoro would
have to periodically discharge water during testing or maintenance of the
fire protection system. Firewater runoff has the potential to contain a variety
of harmful substances, including fire suppressant foams, fire retardant
chemicals, and other chemicals. Firewater runoff can also carry with it
numerous contaminants and solids that may enter groundwater or a
waterbody and potentially pose a health risk or cause ecological harm. At
the Avon Terminal, the source of water flow for testing is Suisun Bay water
in the immediate vicinity of the Avon Terminal. The firewater pump (vertical
deep-well pump) takes suction on bay water, which is then discharged back
into the bay via a hydrant located at the Avon Terminal. The water flow is
measured at the hydrant, which takes a few minutes. The amount of bay
water used during the duration of the test period is approximately 5,000
gallons. The firewater distribution system is equipped with a flow test loop,
with indication _and block valves that route back to the source and a
discharge block valve preventing opportunities for contamination to _occur
while flow testing is occurring. Once fire system testing is completed, the
water is discharged directly back into the bay.

At the Avon Terminal, Aqueous Film-Forming Foam (AFFF) is utilized at
either 1 percent or 3 percent foam concentrate. All modern AFFF agents
(except  for some produced in China) contain telomer-based
fluorosurfactants. (Fire Fighting Foam Coalition [FFFC] 2014). Telomer-
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10-39

10-40

10-41

10-42

10-43

based AFFF agents are considered the most effective foams currently
available to fight flammable liquid fires. Telomer-based foams are not made
with _any chemicals that are currently considered by environmental
authorities to _be persistent, bioaccumulative, or toxic (FFFC 2014). The
foam suppression system at the Avon Terminal is static and available for
use in the case of a fire; flow testing is not required. The metal tanks that
store the AFFF are compatible with the foam contained within and no
flushing or purging is required. The intentional release of AFFF would only
occur in the event of a fire.

The impacts of firewater discharge due to testing are considered to be less
than significant because the firewater is contained within a flow test loop,
preventing exposure to contaminants. Additionally, the foam suppression
system does not require the release of AFFF during testing. Testing of fire
suppression systems is a necessary safety precaution at the Avon Terminal.
The potential for fire during continued operations and the Avon Terminal's
response capability are discussed in Section 4.1, Operational Safety/Risk of
Accidents, Impact OS-3.

Mitigation Measure: No mitigation required.

See response to comment #9-27.
See response to comment #9-27.

General concerns about the Project description, related Project baseline, and
associated impact analyses and MMs are acknowledged. The CSLC interprets
this comment as a summary of specific concerns expressed by SAFER
California within its comment letter. See specific responses to comments that
address these concerns.

CSLC staff has determined that modifications to the Project described in the
EIR do not constitute significant new information pursuant to CEQA, specifically
within the meaning of section 15088.5; therefore, recirculation of the EIR is not
necessary to meet the requirements of CEQA.

The comment addresses concerns that emissions were underestimated for
three reasons: (1) the EIR overestimated the number of ship calls in the pre-
Project period, (2) the EIR underestimated the number of ship calls in the post-
Project period, and (3) the EIR underestimated the emissions from each ship
call. These three issues are addressed in responses to comments #10-43, #10-
44, and #10-45, respectively.

For stationary sources with BAAQMD permit emissions limitations, the
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BAAQMD 2012 CEQA Guidelines state:

When stationary sources will be subject to BAAQMD regulations, the
regulation emission limits should be used as emission factors.

However, the application of this guideline to ocean-going vessel (OGV)
emissions estimation in the post-Project period is incorrect, as OGV are not
stationary sources with BAAQMD emissions limitations.

In the absence of permit limits, the BAAQMD 2012 CEQA Guidelines do not
make specific recommendations as to how to estimate future mobile emission
sources, such as those emissions resulting from OGV activities at the Avon
Terminal. Therefore, a rational approach has been implemented whereby a
range of 70 to 120 anticipated annual vessel calls was estimated based upon
review of past records, and in the absence of any modifications to Refinery
operations or marketing conditions that might cause significant changes. The
maximum of this range was conservatively chosen and used for the
determination of significance in the post-Project period.

Concerns about the lack of explanation with regard to the range of projected
annual ship calls during the lease period are acknowledged.

10-44 See Master Response MR-1.

10-45 See Master Response MR-1 regarding concerns related to the overestimation
of ship calls during the baseline years. See response to comment #10-43 for
concerns regarding the number of ship calls during the lease period. Any
emissions increases outlined in the Table 3 of the commenter’s letter only occur
as result of the commenter’s concerns regarding the overestimation of ship
calls in the baseline years and the underestimation of ship calls during the
lease period.

10-46 The Negative Declaration prepared by the South Coast Air Quality
Management District for the Tesoro Storage Tank Replacement and
Modification Project included ship travel outside of the BAAQMD. This was the
cause for the discrepancy regarding ship emissions in the EIR.

10-47 See response to comment #10-25.

10-48 See response to comment #10-28.

10-49 See response to comment #10-28.

10-50 See response to comment #10-28.
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10-51 Impact AQ-2 in Section 4.4.5, Impact Analysis and Mitigation, of the EIR
discloses that the SFBAAB is classified as “non-attainment” for California and
national ambient air quality standards for both PM,s and PMjo. In addition,
supplemental text has been added to Section 4.4.1.4, Air Monitoring Data near
the Avon Terminal, as described in response to comment #10-27.

The EIR states that there will be decreases in PM3p and PM; 5 emissions using
the current baseline and post-Project projections, as discussed in Master
Response MR-1 and response to comment #10-43, respectively.

10-52 See Master Response MR-4.

10-53 See Master Response MR-3.

10-54 See response to comment #10-21.

10-55 See Master Response MR-4.

10-56 See Master Response MR-4.

10-57 See Master Responses MR-1 and MR-4.

10-58 See response to comment #9-27.

10-59 See Master Response MR-2.

10-60 In response to this comment, the text in the Avon Terminal subsection of
Section 4.1.1.3, Bay Area and Avon Oil Spill Response Capability, has been
revised as follows:

The USCG requires that marine terminals must be able to respond to a
small (50 barrels; 1 barrel equals 42 gallons) spill with the following
equipment:
Conversions are not included in the EIR List of Abbreviations and Acronyms.
However, the EIR included the barrels to gallons conversions in the text of
Sections 4.1, Operational Safety/Risk of Accidents, and 4.3, Water Quality. See
Master Response MR-2 regarding a discussion of the severity of small spills.

10-61 See Master Response MR-2.

10-62 See Master Response MR-2.

10-63 See Master Response MR-2.
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10-64 The comment states that the sources of information for biological species and
biological communities and habitat are not current. The CSLC respectfully
disagrees. The descriptions of biological resources in EIR Section 4.2,
Biological Resources, were based on existing literature, relevant public
documents, and the Project's 2014 Biological Assessment, which included an
Essential Fish Habitat Assessment. Approximately 40 references were
reviewed while preparing the baseline conditions for Section 4.2, Biological
Resources. References are included within the text and provided in Section
9.2, References, of the EIR.

Databases consulted included:

e 2014 California Natural Diversity Database, California Department of
Fish and Wildlife

e 2014 Inventory of Rare and Endangered Plants online edition, California
Native Plant Society

e 2014 eBird: An online database of bird distribution and abundance,
Audubon and Cornell Ornithological Laboratory

e 2014 Essential Fish Habitat Mapper, National Marine Fisheries Service

e 2014 Bay Area River Otter Sightings Map, The River Otter Ecology
Project

Recent reports reviewed included:

e 2014 Biological Assessment, Avon Marine Oil Terminal MOTEMS
Compliance Project, LSA Associates

e 2013 Clean Water Act Jurisdictional Delineation, Avon Marine Terminal
MOTEMS Compliance Project, Martinez, Contra Costa County,
California, LSA Associates

e 2013 Biennial Report on the California Marine Invasive Species
Program, California State Lands Commission

e 2010 Pelagic Organism Decline Work Plan and Synthesis of Results,
Interagency Ecological Program

e 2011 Triennial Report on the California Department of Fish and Game’s
Marine Invasive Species Program, Office of Spill Prevention and
Response

e The State of the Birds, San Francisco Bay, PRBO Conservation Science
and the San Francisco Bay Joint Venture

e The State of San Francisco Bay 2011, San Francisco Estuary
Partnership

The Project's potential impacts on biological resources are discussed in Section

4.2.4, Impact Analysis and Mitigation, of the EIR. The analysis first considers

January 2015 11-257 Tesoro Avon Marine Oil Terminal
Lease Consideration Project Final EIR



Responses to Comments

impacts from lease renewal and continued operations, and then considers
potential impacts from MOTEMS renovation.

State CEQA Guidelines section 15125, subdivision (a), states that "... the
environmental setting shall be no longer than is necessary to an understanding
of the significant effects of the proposed Project and its alternatives.” Potential
significant adverse impacts on the San Francisco Bay Estuary (SFBE) from
normal operation of the Avon Terminal include a major oil spill and introduction
of nonnative aquatic species from vessel traffic. While adverse impacts from
these chance events could be widespread and long term, the habitat and
species that would be impacted and the extent of the impact would depend on
where and when the event occurred. The diversity of habitat and species in the
SFBE is extensive. Nearly half of Pacific Coast waterfowl and shorebirds visit
the SFBE during migration, and a recent survey identified 497 aquatic species
in the SFBE. Therefore, the CSLC undertook a qualitative review of recent
reports that discuss biotic resources, habitat distribution, and broad population
trends in the SFBE.

State CEQA Guidelines section 15125, subdivision (c), states that "Knowledge
of the regional setting is critical to the assessment of environmental impacts.” In
preparing the EIR, every effort was made to compile the best available
information to provide knowledge of the regional setting in which to evaluate
the impacts of the Project. Section 4.2.1.1, San Francisco Bay Estuary,
provides a description of the geography, hydrology, habitats, and biological
characteristics in the SFBE. Figure 4.2-1: Bayland Habitat depicts the general
distribution of habitat in the SFBE and identifies geographic locations
mentioned in the text. State CEQA Guidelines section 15125, subdivision (c),
further states that "Special emphasis should be placed on environmental
resources that are rare or unique to the region and would be affected by the
project.” Information on rare, threatened, and endangered species throughout
the SFBE is provided in EIR Section 4.2.1.1, San Francisco Bay Estuary.
Figure 4.2-3: Regional Biological Resources depicts California Natural Diversity
Database occurrences and Areas of Concern within a 10-mile buffer of the
Avon Terminal.

Potential adverse impacts from MOTEMS renovation activities could occur in
the vicinity of the Avon Terminal as a result of construction activities. These
potential impacts are predictable and quantifiable. Therefore, the CSLC
provided a quantitative review of resources within the Project study area based
on the results of the Project's Biological Assessment and Preliminary Wetland
Delineation; review of the California Natural Diversity Database, California
Native Plant Society Inventory, and existing literature; and a site visit. The
results of this review are provided in EIR Section 4.2.1.2, Project Study Area,
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which provides detailed descriptions of the habitat and rare, threatened, or
unique habitats and species in the lower Suisun Bay and upper Carquinez
Strait. Figure 4.2-4: Vegetation and Habitat depicts vegetation and habitat
within 1 mile of the Avon Terminal; Figure 4.2-7: Wetland Delineation depicts
the results of the Project's Preliminary Wetland Delineation. Additional detail
regarding rare, threatened, and endangered species is provided in Appendix C:
Biological Resources in the Project Study Area.

State CEQA Guidelines section 15125, subdivision (c), further states that the
"...EIR must demonstrate that the significant environmental impacts of the
proposed Project were adequately investigated and discussed and it must
permit the significant effects of the Project to be considered in the full
environmental context." For the reasons provided previously, CSLC staff
believes that the information supplied in Section 4.2.1, Environmental Setting,
of the EIR provides such relevant evidence as a reasonable person would
accept as adequate to support the conclusions of the impact analysis.

10-65 The commenter states that the data that the CSLC relies upon are not
substantial evidence and misunderstands Table 4.2-1: Biotic Communities of
the San Francisco Bay Estuary to be the sole source of data upon which the
analysis was founded.

Table 4.2-1 presents general characteristics of the biotic communities
associated with habitats in the SFBE, example locations, and representative
species. The table was intended to provide a quick overview of the SFBE
ecosystem for readers not familiar with the topic; detailed baseline conditions
for biological resources is provided in the text in Appendix C, Biological
Resources in the Project Study Area, and EIR Section 4.2, Biological
Resources, Biological Characteristics of the SFBE; Nonindigenous Agquatic
Species; Rare, Threatened, and Endangered Species.

Examples of the references consulted to establish the Project baseline for
native and nonnative species are provided in response to comment #10-64;
additional references are included in the text of Section 4.2, Biological
Resources.

10-66 The commenter states that the presence of blue mud shrimp (Upogebia
pugettensis) should have been disclosed and Project impacts on the species
analyzed. In support of this argument, the commenter cites two sources—the
abstract of a talk presented at the 2012 Bay-Delta Science Conference in
Sacramento, California, and a 2010 report prepared for the U.S. Army Corps of
Engineers (USACE).
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The 2012 abstract documents that abundant blue mud shrimp (Upogebia sp.)
were collected in San Pablo Bay while monitoring for entrainment of longfin
smelt (Spirinchus thaleichthys) during channel dredging by the USACE. Dredge
entrainment monitoring involves screening the dredge's output at the point of
discharge to assess the number of fish and species being taken directly by
dredging. The number of Upogebia sp. individuals entrained is not provided in
the abstract, nor is the total area over which they were collected. During
entrainment monitoring, two shrimp voucher specimens were collected that
were later identified as U. major, an Asian species that had not previously been
known from West Coast estuaries. The abstract speculates that entrained
shrimp previously identified as U. pugettensis might have actually been U.
major. This would be of concern because it would suggest that a biological
invasion by U. major is currently underway. U. major is known as a natural host
of Orthione griffenis, a parasitic isopod that infests species of estuary mud
shrimp and interferes with mud shrimp reproduction. A 2011 study reported that
all previously known abundant native Upogebia populations in California
estuaries were either absent or greatly reduced, and that the declines were
associated with invasion by O. griffensis (Chapman et al. 2012). While neither
of the voucher specimens was infected with O. griffenis, and U. major itself has
low prevalence rates of the parasite, the abstract suggests that it has potential
to act as a vector or reservoir for the parasite.

The CSLC understands comment #10-66 to refer to two species of blue mud
shrimp, the native species (Upogebia pugettensis) and the Asian species
(Upogebia major). As described in the referenced abstract, only two 2010 mud
shrimp voucher specimens have been identified and, as described in comment
#10-66, specimens were not retained in 2011 for identification. Therefore,
CSLC staff understands this to mean that there is scientific uncertainty as to
which of the two Upogebia species was caught in abundance in San Pablo Bay
in 2010 and 2011; however, CEQA is not the appropriate forum in which to
resolve areas of scientific uncertainty.

It is incorrect to state, as the comment does, that the National Oceanic and
Atmospheric Administration (NOAA) 2007 report was unaware of or skeptical of
the presence of Upogebia species in the SFBE. The NOAA report states that
blue mud shrimp (Upogebia pugettensis) are mentioned in passing by some of
the studies reviewed, and that the species is used for fish bait (page 50). The
NOAA report is unaware of the presence of U. major in the SFBE, but this is to
be expected as the collection and subsequent identification of U. major
occurred several years following its publication.

The NOAA report expresses doubt about the presence of blue mud shrimp
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beds, but does not conclude that they did not exist. The report defines a
"shellfish bed" as a location "several square meters in size where living species
of the nominal bivalve cover at least 50 percent of the surface and, in
concentration, provide a distinct, three-dimensional substrate." Detailed
information about the dredging substrate is not typically gathered during or prior
to dredging events; although comment #10-66 states that blue mud shrimp
were collected in abundance in 2010 and 2011, the shrimp may have been
collected from many patchy locations along the dredged channel. Likewise,
while the relative abundance of Upogebia sp. is stated to be high, the number
of shrimp collected actually collected is not presented in the abstract.
Therefore, the information provided by the commenter does not repudiate the
NOAA statement that "it's not clear that there are or ever were beds of blue
mud shrimp in San Francisco Bay."

Comment #10-66 concludes that because blue mud shrimp are not specifically
discussed in the EIR, the EIR paints a faulty portrait of existing conditions with
regard to species present, and the EIR must, therefore, be revised and
recirculated. CSLC staff disagrees with this conclusion. State CEQA Guidelines
section 15204, subdivision (a), states, in part, "CEQA does not require a lead
agency to conduct every test or perform all research, study, and
experimentation recommended or demanded by commenters."

In analyzing the impacts of the Project, the EIR determined that any and all
benthic invertebrates would be significantly and unavoidably impacted as a
result of major fuel, lubricant, and/or boat-related spills (Impact BIO-8 and
Table 4.2-2: Biological Impacts of a 100,000-gallon Spill from a Martinez
Terminal). See response to comment #10-64 for further discussion regarding
the adequacy of EIR Section 4.2.1, Environmental Setting.

10-67 The CSLC respectfully disagrees with the assertion that the EIR is incomplete
and inconsistent in its use of the references that it cites. The statement that
native oyster (Ostrea lurida) beds are found in the same general areas as eel
grass habitat is based on a qualitative comparison of Figure 7-1: Distribution of
Shellfish Habitat in San Francisco Bay, which depicts native oyster shellfish
beds, and Figure 8-1: Distribution of Submerged Aquatic Vegetation Habitat,
which depicts eel grass beds, which are found in the 2011 San Francisco Bay
Subtidal Habitat Goals Report (SFEP 2011). The EIR does not state that native
oyster beds are found within eel grass habitats, but, as noted by the comment,
that they are found in the same general locale.

See response to comment #10-64 for further discussion regarding the
adequacy of EIR Section 4.2.1, Environmental Setting.
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10-68

10-69

10-70

As discussed in EIR Section 4.2.4, Impact Analysis and Mitigation, Impact BIO-
3, which addresses sediment resuspension by calling vessels, and Impact BIO-
5, which discusses maintenance dredging, the Project is expected to have a
less-than-significant impact on sediment movement in the SFBE.

The comment incorrectly states that EIR Section 4.2, Biological Resources fails
to include California sea lions (Zalophus californianus) and humpback whales
(Megaptera noveangliaw) among the marine mammals that may migrate near
the Avon Terminal, that harbor seals (Phoca vitulina) and gray whales
(Eschritchtius robustus) should likewise be included in a comprehensive list of
species present, and that the potential impacts of Project construction and
operation on these species be considered. The section on sensitive mammals
in Section 4.2.1.1, San Francisco Bay Estuary, discusses the seven marine
mammal species known to migrate, forage, and rest in the SFBE, including
humpback whale, gray whale, harbor seal, and California sea lion.

A comprehensive list of species considered in the analysis, including the four
marine mammal species listed previously, and an analysis of the likelihood that
these species would be impacted by the Project was provided in Appendix C:
Biological Resources in the Project Study Area, as referred to in the EIR in
Section 4.2, Biological Resources, Rare, Threatened, and Endangered
Species.

The commenter states that it is reasonable to assume that as marine mammal
populations increase outside of the bay, that strays that wander upstream will
also increase in number. The CSLC respectfully disagrees with this
assumption. Although populations of marine mammals have increased outside
of the bay since the National Marine Fisheries Service began ship surveys in
the late 1970s, the number of incidents of whales and other large marine
mammals wandering upstream into Suisun Bay via the deep water ship
channels remains low.

The commenter states that the EIR failed to evaluate the possibility of a tanker
striking marine mammals while travelling to or from the Avon Terminal during
routine terminal operations. This question is addressed in the response to
comment #9-35.

Invasive spartina is a salt marsh grass that spreads by seed that floats on the
tide. As noted by the commenter, it is not found in the vicinity of the Avon
Terminal. The commenter provides no evidence that the Project would have an
impact on invasive spartina populations, and thus, no further response is
required.
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10-71 Sea-level rise impacts upon the structural and operational elements of the Avon
Terminal during the proposed 30-year lease are addressed in EIR Section 2.0,
Project Description, as follows:

MOTEMS (Cal. Code Regs., tit. 24, 8§ 3103F.5.3.4) requires that each
terminal consider the predicted sea-level rise over the remaining life of a
terminal. Sea-level rise over the 50-year life of the facility has been
evaluated and incorporated into the design. Tesoro has and will continue to
consider sea-level rise in Avon Terminal assessments. Tesoro conducts
hydrographic surveys at the Avon Terminal on a quarterly basis and
conducts underwater and above-water structural MOTEMS inspections.
These surveys and inspections would over time detect increased water
depth and potential corrosion at higher-elevation splash zones. The Avon
TOL diagrams will be re-evaluated when subsequent MOTEMS audits deem
the sea-level rise to be significant enough to impact operations.

10-72 See response to comment #9-27.

10-73 General concerns for impact determinations and adequacy of impact analyses
of Project-related impacts on biological resources and water quality are
acknowledged. The CSLC interprets this comment as a summary of the
previous concerns expressed in earlier comments. See specific responses to
comments that address these concerns.
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